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JOHN MrHKNKY VS. l/NTTICD STATUS. 


i 


a Supreme Court of the District of Columbia. 


Criminal No. 3610G. 

UNITED STATES, PLAINTIFF, 

VS. 

john McHenry, defendant. 

United States of America, 

District of Columbia , 88: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment 

Filed In Open Court January 5, 1920 J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, October Term, A. D. 1919. 


District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one John McHenry, late of the District of Columbia afore¬ 
said, on, to wit, the fourteenth day of December, in the year of our 
Lord one thousand nine hundred and nineteen, and at the District 
of Columbia aforesaid, contriving and intending to kill one James E. 
Armstrong, feloniously, wilfully, purposely and of his deliberate 
and premeditated malice, in and upon him, the said James E. Arm¬ 
strong, then and there being, did make an assault; and that in making 
the said assault as aforesaid, he, the said John McHenry, so con¬ 
triving and intending to kill him, the said James E. Armstrong, as 
aforesaid, a certain fire-arm, of the kind commonly called a pistol, 
then and there loaded and charged with gunpowder and with metal 
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him out of the pistol aforesaid, then and there by force of the gun¬ 
powder aforesaid, discharged and shot off as aforesaid, then and 
there feloniously, wilfully, purposely and of his deliberate and 

2 premeditated malice, did strike, penetrate and wound him, the 
said James E. Armstrong, in and upon the left side of the 

abdomen of him, the said James E. Armstrong; and that he, the 
said John McHenry, with another of the metal bullets aforesaid, 
by him out of the pistol aforesaid, then and there by force of the 
gunpowder aforesaid, discharged and shot off as aforesaid, then and 
there feloniously, wilfully, purposely and of his deliberate and pre¬ 
meditated malice, did again strike, penetrate and wound him, the 
said James E. Armstrong, in and upon the right side of the body of 
him, the said James E. Armstrong; and that he, the said John Mc¬ 
Henry, with another of the metal bullets aforesaid, by him out of 
the pistol aforesaid, then and there by force of the gunpowder afore¬ 
said, discharged and shot off as aforesaid, then and there feloniously, 
wilfully, purposely and of his deliberate and premeditated malice, 
did again strike, penetrate and wound him, the said James E. Arm¬ 
strong, in and upon the lower part of the right side of the body of 
him, the said James E. Armstrong; and that he, the said John Mc¬ 
Henry, by such striking, penetrating and wounding of him, the said 
James E. Armstrong, as aforesaid, did thereby then and there 
feloniously, wilfully, purposely and of his deliberate and premedi¬ 
tated malice, give to him, the said James E. Armstrong, in and 
upon the left side of the abdomen of him, the said James E. Arm¬ 
strong, one mortal wound, and in and upon the right side of the 
body of him, the said James E. Armstrong, one other mortal wound, 
and in and upon the lower part of the right side of the body of him, 
the said James E. Armstrong, one other mortal wound; of which said 
mortal wounds he, the said James E. Armstrong, from the said 
fourteenth day of December, in the year aforesaid, to the 

3 twentieth day of December, in the year aforesaid, did languish, 
and, languishing, did live; on which said twentieth day of 

December, in the year aforesaid, and at the District of Columbia 
aforesaid, he, the said James E. Armstrong, of the said mortal 
wounds, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That he, the said John McHenry, him, the said James E. Armstrong, 
in the manner and by the means aforesaid, feloniously, wilfully, pur¬ 
posely and of his deliberate and premediated malice, did kill and 
murder; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 30106. United States vs. John Mc¬ 
Henry. Murder in the first degree. Witnesses: Howard Hume, 
M. D., Herbert E. Martyn, M. D., Monterville Q. Ewing, M. D., A. B. 
Hooe, M. D., Patrick O’Brien, M. P., Michael J. Mclnerney, Albany 
Herdman, Bernard W. Thompson, M. P. A true bill: Wm. F. Gude, 
Foreman. 
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4 Supreme Court of the District of Columbia. 

Saturday, January 10 ", A. D . 1920. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant in 
proper person, in custody of the Supe* intendent of the Washington 
Asylum and Jail, and by his Attorney S. McComas Hawken Esquire, 
heretofore assigned by the Court in this case; whereupon the defend¬ 
ant being arraigned upon the indictment pleads Not Guilty thereto, 
and for trial puts himself upon the country and the Attorney of the 
United States doth the like. 


Monday, June 7 ", A. D. 1920. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his Attorneys Hawken & Havell Esquires; 
and thereupon the defendant being called for trial, it is ordered that 
a jury to try the issue joined herein be empaneled; whereupon the 
jurors of the regular Petit Jury panel, serving in Criminal Court No. 
1, a list of whom was regularly served upon the said defendant, being 
called, sworn upon their voir dire and examined as to their competency 
for trying the issue joined herein, the said panel is exhaused; and 
thereupon to complete the said panel, the Court in accordance 
5 with a Rule of Court assigns certain members of the jury serv¬ 
ing in Circuit Court No. 1, to serve in Criminal Court No. 1; 
and thereupon said persons being sworn upon their voir dire and ex¬ 
amined as to their competency for trying the issue joined herein, the 
jury is completed and is composed of good and lawful men of the 
District of Columbia,” to-wit:— 

Willard D. Bigelow, Joseph Wells, 

Benjamin C. Marshall, Harry T. Payne, 

Charles P. Sherzer, J. Lee Whitmore, 

Rupert N. Koblegard, Lewis Holmes, 

Frederick H. Brooke, Samuel G. Wooding, 

Henry Hanford, Sidney H. Reizenstein, 

who being sworn to well and truly try the issue joined herein, are 

respited until the meeting of the Court to-morrow. 

m 

Supreme Court of the District of Columbia. 

Thursday, June 21J ', A. D. 1920. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

****** * 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; and thereupon after hearing 
the final argument of counsel and the charge of the Court, the said 
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jury retire to consider of their verdict, and returning into Court and 
being asked if they have agreed upon a verdict, upon their oath say 
that the defendant John McHenry is guilty of murder in the first 
degree in manner and form as charged in the indictment; and there¬ 
upon, upon motion of the defendant by his attorneys, the said jury 
is polled and each and every member thereof upon his oath says that 
the defendant is guilty; whereupon the defendant is remanded to the 
Washington Asylum and Jail. 

6 Supreme Court of the District of Columbia. 

Friday, October 8th , 1920. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail; and by his attorneys, S. McComas Hawken, 
Esquire, and George Havell, Esquire; and thereupon the defend¬ 
ant’s motion for a new trial coming on to be heard, after argument 
by the counsel is by the Court overruled, to which action of the 
Court the defendant by his attorneys prays an exception which is 
noted; whereupon the Attorney of the United States moves the Court 
to pronounce the sentence of the law in this case; whereupon it is 
demanded of the defendant what further he has to say why the sen¬ 
tence of the law should not be pronounced against him, and he says 
nothing except as he has already said; whereupon it is considered by 
the Court that for his said offense, the defendant be taken bv the 
superintendent aforesaid, to the asylum and jail aforesaid, whence 
he came, and there to be kept in close confinement and that on Fri¬ 
day, the 17th day of December, A. D. 1920, he be taken to the place 
prepared for his execution within the walls of the said asylum and 
jail and then and there between the hours of ten (10) o’clock ante 
meridian, and two (2) o'clock post meridian of the same day, he the 
said defendant be hanged by the neck until he be dead, and may God 
have mercy on his soul; and thereupon the defendant by his attor¬ 
neys, S. McComas Hawken, Espuire, and George Havell, 

7 Esquire, notes an appeal to the Court of Appeals from the 
foregoing judgment, and the Attorney of the United States in 

open court waives the issuance of citation; whereupon the Court 
allows said defendant to prosecute his said appeal without the pay¬ 
ment of costs. 

Memoranda. 

November 12, 1920.—Bill of exceptions submitted. 

November 15, 1920.—Time to settle bill of exceptions and file 
transcript of record extended to and including December 23, 1920. 

December 10, 1920.—Time to settle bill of exceptions and filed 
transcript of record extended to and including February 1, 1921. 
Execution stayed to Friday, March 25, 1921. 

January 28, 1921.—Time to settle bill of exceptions extended to 
and including February 15, 1921, and to file transcript extended 
to and including March 10,1921. 
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February 15, 1921.—Time to settle bill of exceptions extended to 
and including February 24, 1921. 

8 February 24, 1921.—Time to settle bill of exceptions ex¬ 
tended to and including February 28, 1921. 

Supreme Court of the District of Columbia. 

Monday, February 88", A. D . 1981. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 

Now comes the defendant herein by his attorneys, Hawken & 
Havell, Esquires, and prays the Court to sign, and make a part of 
the record his bill of exceptions taken during the trial of the case 
and submitted to the Court on the 12" day of November, 1920, which 
is accordingly done, nunc pro tunc. 

Designation of Record 

Filed February 28,1921. 

******* 

The Clerk of said Court will please prepare transcript and include: 
Indictment; plea; jury sworn; verdict; sentence; order for prose¬ 
cution of appeal without costs; extensions of time; bill of excep¬ 
tions ; assignment of error. 

HAWKEN & HAVELL, 

Attorney for defendant . 

Assignments of Error . 

Filed March 2, 1921. 

******* 

The learned Court erred: 

1. In not confining the jury in charge of the marshal during the 
trial. P. 1. 

2. In permitting the witness Loving to state the details of the 
robbery and killing of Wallace Mulcare by the defendant one hour 

before the shooting of Armstrong. P. 14. 

9 3 . In refusing to permit the defendant to admit, in order to 
keep from the jury the prejudicial details of the robbery and 

killing of Mulcare, that the defendant was suspected of having com¬ 
mitted a felony; that Armstrong knew it; that he was wanted by 
the police and that Armstrong had the right bo arrest him. P. 14. 

4. In permitting the witness Loving to describe the appearance of 
Mulcare and that he was groaning after the defendant had left the 
scene, p. 18. 

5. In overruling the motion of the defendant to strike out the testi¬ 
mony of the witness Loving in so far as it related to the killing of 
Mulcare. p. 18. 

6. In overruling the motion of the defendant to strike out so much 
of the confession of the defendant as related to what had occurred 
in the store of Wallace Mulcare. p. 20. 
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7. In permitting the witness Edward W. Wheeler to testify “ that 
the warden of the prison in Maine handed witness a letter addressed 
to him by a prosecuting attorney in Maine relating the details of 
the record ” of the defendant, p. 28. 

8. In allowing the witness Wheeler to refresh his recollection from 
a letter that he did not write and which was not read to the 
defendant, p. 33. 

9. In allowing the said Wheeler to testify after refreshing his 
recollection from the said letter that he asked the defendant u If it 
was not true that when the Derby house in Calias was searched that 
a bath room door was opened and that he (the defendant) covered 
the officers with revolvers and drove them off and made his escape ” 
and to which question the witness did not testify that the defendant 

made any answer, p. 34. 

10 10. In overruling defendant’s motion to withdraw a juror 
which motion was based upon headlines of newspaper articles 

published in this city relating to the trial. The ground being that 
the trial judge told the jury at the commencement of the trial that 
they could tell “by the headlines” if the article related to the case, 
p. 85. 

11. In refusing to grant defendant’s prayer No. 6 charging the 
jury on the law of manslaughter and in refusing in his charge to tell 
the jury that one of the verdicts that they might bring in was that 
of manslaughter, p. 36. 

12. In overruling defendant’s motion to withdraw a juror because 
of the misconduct of the assistant district attorney in addressing the 
jury in calling the defendant a “little villain.” p. 36. 

HAWKEN & HAVELL, 

Attorneys for the defendant. 

Memorandum. 

March 10, 1921.—Time to file Transcript of Record extended to 
and including March 22, 1921. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 10, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 36106 Criminal, wherein 
United States is plaintiff and John McHenry is defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, m said District, this 
14th day of March, 1921. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

By W. E. WILLIAMS, 

Assistant Clerk. 
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12 In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal No. 36,106. 

UNITED STATES vs. JOHN McHENRY. 

Be it remembered that this case on to be tried before Mr. Justice 
Gould, holding Criminal Court Number One, on the seventh day of 
June, A. D. 1920. 

Whereupon a jury was duly empanelled and sworn, after which 
the following proceedings were had and the following evidence 
introduced, which is in substance all the evidence material to the 
exceptions taken by the defendant in the case: 

After the jury was sworn, counsel for the defendant, at the judge’s 
bench, and outside the hearing of the jury, moved that the said jury 
be kept together and locked up in charge of the marshal and not 
allowed to separate until after it had rendered its verdict, which 
motion was overruled and an exception noted. 

Thereupon, in open court, in the hearing of the jury, the following 
occurred: 

“ The Court. Gentlemen of the jury, as I stated to you at the 
beginning of this hearing, it has not been—it has, until the last year 
or so—the custom to lock a homicide first degree jury up and keep 
them in confinement until they had reached their conclusion. It 
seemed to me, and it has for some }~ears, that it was unfair to a jury 
to take them away from their homes, when they were doing the 
State’s jury, to make it as disagreeable for them as it must necessarily 
be in the limited apartments here that we have for night lodgers; 
so that I have for some years not locked juries up in homicide cases. 
But that makes it all the more important that every one of you 
should obey the admo’tion of the court and not discuss the case 

13 with any person whatever, or permit any person to come and 
discuss the case with you, and also not to read anything that 

you might see in the press with regard to the case. You can tell by 
the headlines. So, when you hear the testimony, you should be in a 
frame of mind so that you can hear it as unbiased and as though 
you had actually been incarcerated. 

“ I am not going to repeat that admonition every time we adjourn. 
You are all men of intelligence, and you know your duty, and you 
have taken your oath to try this man according to the law and the 
evidence, and you could not do that if you listened to any outside 
influence whatever. Therefore, I say it is up to you and your oaths 
and your honors, and I fully trust you.” 

Whereupon Dr. William B. Carr, deputy coroner for the District 
of Columbia, testified that he was acquainted with James E. Arm¬ 
strong in his life-time, and that on the twentieth day of December, 
1919, at Providence Hospital, in the presence of Dr. Howard Hume, 
he performed an autopsy on the body of James E. Armstrong, which 
disclosed a gun-shot wound on the left side of the body just at the 
point of the ribs; that another gun-shot wound [indicating] pene¬ 
trated through the pelvic bone into the pelvic cavity, and a super¬ 
ficial wound of the anterior part of the right thigh; that the wound 
on the left portion of the body went through and made several per- 
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forations, about four or five perforations, through the transverse 
colon or large gut, and one or two in the smaller intestine; the one 
that came through [indicating area] on the right side went into the 
pelvic cavity, and the man’s death was due to this wound and the 
subsequent general peritonitis or infection and exhaustion; one of 
the bullets did not leave the body, and radiated into the pelvic cavity 
slightly upward. Witness testified that the course of the bullets was 
in a transverse line across the body and through the leg (p. 122). 

14 Dr. Howard Hume, after qualifying as an expert surgeon, 
testified that he treated James E. Armstrong from the night of 

December fourteenth, 1919. about 7.30 or 8 o’clock, until the day of his 
death; that Armstrong had three gunshot wounds in his body; that one 
cut three holes in the stomach and five holes in the transverse colon or 
big gut, that lies across the abdomen, all of which were sewed up 
and cleaned the best they could; that another entered just beneath 
the crest of the ilium, and they could find no evidence of its doing any 
damage in the abdomen, and the third wound was through the thigh, 
causing no damage at all; that the first wound described by witness 
was the serious one; that one of the wounds broke through from fecal 
infection, which necessitated opening it and cleaning it; that the 
patient died on the following Saturday, December twentieth, 1919. 

On cross-examination, the witness testified that the wound in the 
thigh was not a mortal wound; that he could not tell at the time of 
the operation or at the autopsy, at which he w T as present, where the 
wound last described by him had penetrated the intestines; that at 
the autopsy they had looked and were unable to find it; that in 
witness’s opinion the wound that resulted in the man’s death w’as the 
one in the abdomen, first above described, which was the highest 
wound on the man’s body. 

Sergeant John F. Auld testified that he is a sergeant in the United 
States Army; that on the evening of Sunday, December 14, 1919, 
about 6.30 o’clock p. m., he was standing at the west end of the west 
information bureau in the Union Depot in this city; that while thus 
standing he noticed James E. Armstrong, a policeman, and a negro 
boy standing against a radiator some distance away; that the police¬ 
man left Armstrongand the colored boy and went to another part of the 
station; that he noticed the defendant come from the barber shop in 
the station and walk about twenty-five or thirty feet, when the negro 
beside Mr. Armstrong raised his hand that way [indicating] kind of 
pointing toward the defendant, and then the defendant turned 

15 to the right and passed in an irregular southeasterly direction 
toward the west end of the two west seats on the south side of 

the southwest corner of the Union Station; that Mr. Armstrong then 
started in the same direction the prisoner w T as going, page 133); 
that Mr. Armstrong came up behind him and laid his left hand on 
the prisoner’s left shoulder; that the prisoner turned to the right, 
having at that time, for the first time witness saw him, his right 
hand in his right pocket; that the prisoner turned, turned his 
head up and looked Mr. Armstrong in the face; he immediately 
pulled out his hand, which held a revolver, and shot Mr. Armstrong 
in the stomach, or approximately in the stomach; that he had no more 
than shot when Mr. Armstrong grappled the prisoner’s hand which 
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held the gun and threw the hand downward to the right side of the 
prisoner; that was done, I suppose, in case of an accidental shot or 
something of which there was no danger of occurring; in the struggle 
the prisoner got his revolver again in direct range with the body of 
Mr. Armstrong and fired another shot; then in the struggle the 
revolver was shifted to the left side of the prisoner or the right side 
of Mr. Armstrong; that in bringing the revolver back again into a 
direct line with the body of Mr. Armstrong, when it got within range 
of that body defendant fired a shot; that this third shot was fired 
almost momentarily after the defendant and Mr. Armstrong had 
backed in between the west end of the two south seats at the south¬ 
west corner of the depot; then by some means or other the prisoner 
dropped the revolver; witness does not know whether Mr. Armstrong 
twisted defendant's arm or not; that the next thing witness saw a man 
in a Coast Artillery uniform hit the prisoner over the head with a 
revolver which knocked him out; that the prisoner was then laid 
on the north side of the south seat in the main waiting-room of 
the depot; that Mr. Armstrong then backed in a northwest direction 
and leaned up against the radiator and was supported to the west end 
of the west wing of the station; that the prisoner was then put on a 
stretcher and taken to the east end of the w T est tier of seat (page 135); 
Mr. Armstrong had nothing in his hand; that the revolver that the 
defendant shot with v T as a dark automatic; about ten or twenty 
seconds after the shooting, Mr. Armstrong, before either he or 
16 the defendant had been removed, and while they were still 
right there together, said, “Get me out, I am shot in the 
stomach all to hell.” 

On cross-examination witness stated that when Mr. Amstrong 
started toward the defendant the space between the two was about 
thirty or thirty-five feet; that the defendant walked a very few feet 
while Mr. Armstrong was walking overtaking defendant (151); that 
witness did not think it was more than six or seven feet, in fact, he 
was cool and calm, loitering there, kind of turned, cool and deliberate, 
not excited; that his right hand was in his pocket all the time, and if 
he was eating it was out of his left hand (152); that Mr. Armstrong and 
the colored man were waiting by one of the radiators, and witness 
watched the detective Armstrong as he walked from the radiator to¬ 
ward the defendant; that at the time that Mr. Armstrong put his hand 
on the defendant they were about twenty-two feet or twenty-five feet 
from witness in a southwesterly direction, but witness does not know 
where the colored man was at that time(154); that when defendant 
came out of the barber shop he w r as walking in an almost northwest di¬ 
rection ; that he was walking near to Mr. Armstrong by virtue of the 
fact that he w T as going at a point that would be directly east of him; 
that the defendant was walking in what you might call a right angle 
to Mr. Armstrong; that there was not any one near Mr. Armstrong 
and the defendant at the time that Mr. Armstrong put his hand on 
defendant’s shoulder—just the defendant and Mr. Armstrong; that 
witness thinks there were two persons who were in a radius of 
ten or fifteen feet at that time; one of them was the man in the 
Coast Guard uniform (155); that after Mr. Armstrong put his hand 
on the defendant, the defendant turned, faced him and immediately 
pulled his right hand from his right pocket, which held the revolver, 
and shot Mr. Armstrong in the stomach; that witness knows from 
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the position the revolver was to his body when the short was fired 
that the defendant shot Mr. Armstrong in the stomach; that witness 
could see the pistol completely out of defendant’s pocket, 

17 that all of the barrel protruded beyond the hand (150); that 
Mr. Armstrong didn’t start after the defendant, just walked in 

approximately the same direction; witness did not know he was after 
him (158); that witness does not think that the distance between the 
gun and Armstrong would, exceed one foot when the first shot was 
fired; that when Mr. Armstrong put his hand on the defendant’s 
shoulder defendant just cooly, calmly, and deliberately turned to the 
right and faced him and shot (160); that defendant just pulled the 
gun this way [indicating] and held it that way [indicating] and 
shot; and then Mr. Armstrong grabbed the defendant’s hand, and 
then they struggled; that there were three shorts fired altogether; 
that the "first shot was fired before Armstrong grabbed defendant’s 
hand (162); that possibly four or five seconds elapsed between the 
first and second shots, that there was a longer interval between the 
first and second shots than there was between the second and third 
shots; that witness started toward defendant and Armstrong after 
the second shot, and had not gotten more than possibly a step or two 
before the third shot was fired; that after the third shot was fired 
witness saw the defendant’s hand extended in the air (164); that 
when the defendant was knocked clown he was laid on the bench 
(166); that witness saw the man raise his hand, kind of lean over 
and hit the defendant beside the head; that the defendant backed 
backward and they got to the bench, and just as Armstrong was in 
the act of throwing him down into the bench the man in the Coast 
Guard uniform struck defendant over the head and he fell into the 
bench. 

On re-direct examination witness stated that witness recognized 
Mr. J. M. Colligan as the person who, in the Coast Guard uniform, 
struck the defendant over the head with the revolver. 

Harry G. Lindou testified that between 6:30 and 7:00 o’clock on 
December 14, 1919, he was walking toward the automobile entrance 
of Union station, going toward the postoffice, and just as he 

18 was nearing the end of the benches, he saw two people run by 
and in the next instant he saw a little scuffle and heard three 

shots fired, and a few minutes after that he assisted in helping the 
man, whom he afterwards learned was Mr. Armstrong, out to an 
automobile which was in waiting at the automobile entrance 
(page 171). 

On cross-examination, witness stated that he was at a point almost 
at the end of the benches when the two men passed him, from around 
where the tickets were (175); that the shooting took place about 
where the radiators are at the end of the benches between the first 
and second benches northeast of the barber shop (177); that this 
occurrence took place right in between these two benches (178); 
that the men ran about fifteen or twenty feet, witness saw them pass; 
that it seemed to witness as though the middle-aged man was holding 
on to the younger man, the young man in the meantime had pulled 
a revolver or something and shot the middle-aged man; that the 
young man was in front as they were running; that he could not be 
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but a foot and a half or so in front (179); that the shots were not very 
far apart, twenty or thirty seconds; that there was a short interval 
between the second and third shots; that the defendant is the man 
who was running away from the elderly man (181); that it all hap¬ 
pened so quick witness cannot just describe how it all occurred; that 
witness does not remember seeing the man that was shot walk up to 
the other man and put his hand on his shoulder, but it might have 
taken place (182). 

Albany Herdman testified that about 6:30 on December 14, 1919, 
he was sitting on a bench in the Union Station, about fifteen feet 
from the ticket office, when he heard a “ kind of a noise ”; that at first 
witness thought it was an automobile tire, and then the next thing 
he knew there was another shot; that witness jumped up real quick 
and made for the bench where defendant and Detective Armstrong 
were going back to the bench, and then the third shot was fired; that 
Detective Armstrong had his hands on the prisoner going back 

19 towards the bench, and just at that time a man rushed up and 
grabbed hold of Detective Armstrong and put him on his 

shoulder and carried him through the entrance; that just at that time 
witness went over to grab hold of the boy, and as witness grabbed 
hold of him, somebody hit him over the head; witness took the boy 
up in his arms and laid him across his knee, went through his back 
pocket and took therefrom a nickel-plated gun, when a man by the 
name of Mohler came up and said he was a detective and witness 
turned the gun over to him; that there was one empty cartridge in 
the gun; that Detective Mohler then reached his hand into the right 
hand Mackinaw coat pocket of defendant and pulled out a wad of 
bills, just all loose in his pocket; that witness saw the black auto¬ 
matic revolver which was lying on the floor right by both of the men, 
when witness took the nickel-plated revolver from defendant; that he 
first saw the black automatic revolver as the last shot was fired (186). 

Michael J. McInerney testified that on the night of the shooting, 
between six and seven o’clock, he was in Union Station, and when he 
got between a column and the first benches, going towards the main 
entrance of the station, he heard a noise about fifteen feet from him; 
witness glanced over and saw two men struggling there, a crowd all 
scattering around and then witness heard another noise, a shot—it 
did not sound like a shot, it sounded like you would drop a board on 
the floor; and when witness heard the second noise he knew it was a 
shot, and then he saw the two of them struggling towards the first 
bench; that witness kept on going, that Detective Armstrong’s back 
was to witness at the time; the third shot was fired very quickly after 
the second, and when witness was within about three feet of the men 
struggling, witness saw a man raise up and hit the defendant on the 
head; that he recognizes the prisoner as the same man who was 
struggling with Detective Armstrong; that Detective Armstrong was 
tangled up with him, his hands were up so [indicating] when wit¬ 
ness saw them when the second shot was fired; that Armstrong and 
the defendant were right at the bench at that time, they were 

20 swinging around the end of the benches there, and they 
dropped just inside of the bench; that Mr. Colligan struck the 

fellow that was doing the shooting, and came over the bench as near 
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as witness could see (190); that Armstrong seemed to stagger, when 
the defendant fell back on the bench, and the defendant dropped 
right at the end of the bench, and somebody picked him up and laid 
him on the bench there; that he was lying on the bench when the 
second gun was found on him, the nickel-plated gun (190); that the 
first gun with which the shooting was done was a dark 32-caliber 
automatic. 

On cross-examination, the witness testified as follows: 

“ Q. Mr. Mclnerney, as I understood, your attention was attracted 
to this by hearing the first shot fired? 

“A. Yes. sir. 

“Q. And the moment you heard that shot fired you turned and 
looked at these two men ? 

“A. Yes, sir. 

“ Q. And at that time the two men were together ? 

“ A. It looked that way to me. Mr. Armstrong’s back was to me. 

“Q. But they were grappled together? 

“A. Yes, sir. 

“Q. And while they were grappled together the other two shots 
w r ere fired? 

w A. Yes, sir.” 

George Melvin Todd testified that on the night of the shooting he 
was in Union Station, to the left of the ticket office; that while he 
was standing there about 6:40 he noticed two men running, the 
smaller man, the prisoner, in the lead; that the other man, who after¬ 
wards turned out to be Detective Armstrong, was behind him pos¬ 
sibly ten or fifteen feet; that the detective hollered, if witness re¬ 
members correctly, about two or three times, “Halt” or 
21 “Stop”; witness was looking for a fight and he naturally 
nosed into it; that the boy, after he got down into like this 
corner here findicatingl turned, and as he turned he had a gun in 
his hand and he fired, witness would say, three times, and the de¬ 
tective closed in on him and got him around the throat and tusseled 
for possibly half a minute or a minute, and threw the boy over the 
waiting room bench (page 192); that the gun fell on the floor and 
was picked up by a naval officer who hit the boy over his left temple 
and knocked him out. 

On cross-examination, witness stated that there were two shots 
fired before the defendant and the detective closed in; that there 
was possibly a ten-foot space between the men, or about a foot when 
Armstrong kinder went over, that Armstrong had not reached the 
defendant when the first shot was fired: that he did not put his hand 
on the defendant at all; that witness would say that they had run 
about sixty feet before the shooting occurred (194); that witness did 
not see the defendant’s hand up in the air; that the gun was very 
plain and could be seen, and was of the automatic type (195). 

John J. White testified that he is the judge of the Court of Errors 
and Appeals of the State of New Jersey; that about 7:00 o’clock on 
the evening of December 14,1919, he was in the Union Depot. 

“After leaving the Pullman window, where I had gotten my 
reservations, I stepped to the middle of the corridor which is be- 
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tween the Pullman window and the railroad ticket office, and while 
standing there facing towards the main waiting room, which I sup¬ 
pose is in a southerly direction, I saw someone start to run toward 
the main waiting-room, from a few paces behind me, and my left 
side nearest the Pullman window, and just at that time some one 
called out a short word, it sounded like 4 Stop ’, on the other side of 
me, and my attention w r as then called to a much larger man, who 
started to run in the same general direction, toward the wait- 
22 ing room, but on the side nearest the ticket office. The two of 
them ran, the smaller man and the larger one, nearly parallel, 
the smaller man a little ahead, until they passed through the columns, 
which separate the smaller corridor from the main waiting room, 
the smaller man running against a woman as he went through the 
columns, and turning to the right towards the main entrance to the 
station, the larger man caught up with him as he crossed him at 
that point, and grabbed him; the smaller man seemed to back down, 
and then, with the larger man’s back to me and the smaller man a 
little to one side just beyond the larger man, the larger man having 
hold of him, I heard a pistol shot. The larger man kept hold of him 
and seemed to attempt to grasp him around the arms, and then I 
heard two more pistol shots in close succession, one after the other; 
by that time the pair had gotten over towards one of the rows of 
seats, and the larger man forced the smaller man down on the seat. 
Then I saw someone strike with something,—not one of the two—I 
think he was in a uniform of some kind, he impressed me at the time 
as a service man of some kind. The crowd then surged around, there 
were a great many people there, they surged all around the two of 
them who were down on the bench, and I could not get any closer 
than the outskirts of it. After a while the crowd opened and a young 
man came out with the larger man of the two on his shoulder and 
put him down on his feet very close to where I was standing, I think 
that was possibly, well, possibly tw T enty paces from where the shoot¬ 
ing occurred, where I was standing, and the man who was carrying 
him ran for a taxicab, and two other men supported this larger man, 
and he groaned and seemed to be in a very bad way. He was taken 
out. Subsequently the smaller man was passed out on a stretcher, 
over the heads of the crowd, from where these two had 
• 23 been on the bench. A little while after that, at about the spot 
where the shooting took place, I saw a man pick up an ex¬ 
ploded shell. I looked at it, and it appeared to me to be a shell from 
an automatic gun, and I think it was about a 38 caliber.” 

Joseph M. Colligan (page 199), Chief Petty Officer of the United 
States Coast Guard, testified that on the night of the shooting 
he was coming out of the smoking room of Union Station between 
6:45 and 7:00 o’clock; that he saw a man running and another man 
running, and the man back of him was hollering “ stop ”, and as he 
got about twenty feet from witness, he turned around and shot, and 
right after that there were two more shots, and by that time they 
stumbled and fell over the bench, and as they did witness got the 
pistol and hit defendant, who had done the shooting, over the head; 
that it was an automatic pistol, which witness turned over to Police¬ 
man McCubbin. 

On cross-examination, the witness testified that when these two 
parties were running they were about ten feet from witness; that 
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they were about five or six feet apart at the time of the first shot; 
that at that time when the first shot went off they were facing each 
other; that witness did not see them when they first started to run, 
that the first that witness saw them was when they passed him; that 
they ran for about ten feet while witness was looking at them; that 
the smaller man was about five feet ahead of the larger man when 
witness first saw them and the larger man seemed to be gaining 
on the smaller man; that he was right on top of him when they 
stumbled; that “they didn't grapple until the last shot was fired n 
(202); that the defendant stumbled and fell over the top of the bench, 
and that the defendant did not run into a woman; that witness 
cannot say that the larger man shoved the defendant back over the 
bench, but he knows they stumbled and the other man fell on top of 
the defendant; that the defendant fell back when he stumbled; he 
stopped when the last shot was fired and fell and the other fellow fell 
on top and had hold of him; that there was a little time between 

24 the first and second shots (203) and the last two were together. 

Thereupon the witness, at the request of counsel for the 
defendant, indicated by tapping on the desk the intervals elapsing 
between the firing of the three shots; that the larger man advanced 
on the smaller man, at the last shot, the other fellow was running 
back (204); that when the defendant turned and shot he was still 
about five feet from the larger man and did not get up to him until 
these last shots were fired. 

William Frank Reed testified that on the evening of the shooting 
he was a policeman on duty at the Union Station; that about 6:15 
that evening he saw the defendant buying a ticket at the ticket 
window there; that witness noticed that he went up to the ticket 
office and kept his left hand in his overcoat pocket, bought the ticket 
and put the change in his pocket and walked away with both hands 
in his pockets. 

William Loving testified that on December 14, 1919, he was em¬ 
ployed at Mr. Mulcare’s, 1222 Fourteenth Street; that he went to 
Union Station with Detective Armstrong on that evening; that they 
arrived there about 6:15; that they had been at Union Station about 
ten minutes when they saw this fellow coming from the south cor¬ 
ridor; that this is the fellow they were looking for [indicating de¬ 
fendant] ; that witness and Mr. Armstrong were standing by the 
radiator; that the defendant came around the first time and then 
went back; that witness did not quite recognize him the first time, 
and the second time he told Mr. Armstrong that was the man he was 
looking for; that Mr. Armstrong called to him and said “Come 
here, I want to speak to you ”; that when he came to him he came 
with his hand in his pocket; that Mr. Armstrong told the prisoner 
to take his hand out of his pocket and he would not do it but backed 
back and when he backed back Mr. Armstrong made a break for him 
and at that time the prisoner opened fire on Mr. Armstrong; that 
witness first saw the revolver when Mr. Armstrong made a break 
for him; that defendant drew the revolver from his right hip 

25 pocket from the Mackinaw coat he had on, and fired from 
the right hip [indicating]; that witness heard the other two 

shots; that witness did not see any more of it after they got to 
tussling, the crowd around got so thick. 
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Thereupon the witness was asked the following question: 

“ Q. When had you first seen the defendant on that day? 

“ Mr. Hawken. I object. 

“A. The first time I seen him- 

“Mr. Hawken. Just a minute. Don’t answer that question. 

“The Court. Overruled. That is, I am assuming that it is the 
matter we discussed yesterday. No other time is referred to. 

“ The Witness. That is the only time I seen him except when he 
came in the store ”- 

At this time the Court took an adjournment. On the following 
day, after witness had resumed the witness stand, the following oc¬ 
curred at the judge’s bench, outside the hearing of the jury. 

“Mr. Hawken. As I understood from Your Honor yesterday 
morning, you are going to permit the Government to introduce in 
evidence the details with reference to the killing of Wallace Mul- 
care. This ruling is based on that 150th United States case, in part. 

“ The Court. And one other case. 

“ Mr. Hawken. We admit that the defendant was suspected of having 
committed a felony in killing Wallace Mulcare within an hour of the 
shooting of Armstrong, and that he was wanted by the police for its 
alleged commission, and Armstrong had the right to arrest him as a 
suspect of having committed the said felony. I do that for this rea¬ 
son that in the Moore case, the killing of Camp by the defendant in 
that case was the disputed point, and therefore, in order for the 
motive to arise, they had to first prove that the willing had 
26 actually taken place, because otherwise the defendant in that 
case would have had no reason for having killed Palmer, 
who it is said was searching for the body. 

“ The Court. There are several question that arise in regard to this 
admission. The first is how far you can go in a capital case in ad¬ 
mitting anything that affects the defendant. 

“ Mr. Hawken. Well, I am willing to take that chance. 

“ The Court. Oh, it is not a chance. It would be an error for me 
to permit matter to be admitted which can not be even conceded in 
a capital case. 

“Mr. Hawken. I said ‘suspected’ of having done it. I did not 
say that he had done it. 

“The Court. I do not know about taking this admission. What 
do you sav about it, Mr. Cromelin ? 

“ Mr. Cromelin. I do not think that you can do it in a capital case. 
I think further that the Government has got to prove it. 

“ The Court. I will reject the offer, because I doubt whether you 
can do it in a capital case. 

“ Mr. Hawken. I do it for the reason that the Court has announced 
its intention to permit the Government to prove that the defendant 
shot Wallace Mulcare and the other facts or alleged facts in connec¬ 
tion with the homicide, and to your refusal to permit me to do it, 
Your Honor will permit me to note an exception. 

“ The Court. You may have an exception.” 
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The following occurred in the hearing of the jury: 

“ By Mr. Cromelin : 

“ Q. Loving, when did you first see the defendant ? 

“A. When did I first see him ? 

“Q. Yes. 

27 “A. About 5.30 in the evening, when he came to Mr. Mul- 
care’s store. 

“ Mr. Hawken. Now, if Your Honor please, it is understood, or 
may it be understood, that any and all testimony introduced by the 
Government with reference to what took place in the store of Wal¬ 
lace Mulcare on Sunday, December 14th, comes in under exception. 

“ The Court. All that took place there in which the defendant was 
in any way involved. 

“Mr. Hawken. Well, with that general understanding, unless I 
see something that I ought to object to specifically, I will content 
myself. I do not want to interrupt counsel. 

“ The Court. You need not make a specific objection to each ques¬ 
tion. I will carry the exception to all questions pertaining to what 
you have just suggested. 

“Mr. Hawken. I thank Your Honor, 

“By Mr. Cromelin: 

“ Q. State the circumstances under which you saw the defendant 
and everything that transpired in his presence? 

“ A. He came in as though to buy a pair of gloves- 

“Mr. Hawken (interposing). Just a moment. And before this 
is done, if Your Honor please, before any testimony is offered along 
this line, I think the jury should be told the purpose for which it 
is offered, and should also be told that it is no evidence against this 
defendant so far as tending to prove that he is guilty of the offense 
for which he is now being tried. 

“ The Court. I have no objection to making that statement. 

“ Mr. Cromelin. We have no objection. They should be told that it 
bears on the question of motive in killing detective Armstrong. 

28 “The Court. Gentlemen, there is about.to be offered, as I 
am told by counsel, testimony in regard to the shooting of a 

man named Mulcare in his store on 14th Street, some hour before 
the shooting of Armstrong. That testimony is admitted for the pur¬ 
pose of showing a motive on the part of the defendant for shooting 
at the detective Armstrong, and you must not deduce from the fact 
that he did shoot Mulcare that he is guilty of shooting Armstrong. 
That is an independent crime, if he did it, and it is a rule of the law 
that you can not prove one crime by proving another, but in cases of 
this sort, according to the ruling of the Court, you have a right to 
have brought before you any act, although criminal, which would 
be a motive for the subsequent act upon which he is tried. Now, 
if I do not make that perfectly clear to each one of you, I will repeat 
it. If anybody does not understand it, just say so. [After a pause] 
Is that satisfactory? 

“ Mr. Hawken. Yes, that is satisfactory. 

“The Court. Go ahead.” 

The witness then testified (page 222) that it was about 5.30 in the 
evening of December 14th, and Mr. Mulcare was about to close, when 
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this fellow came in and asked to see a pair of gloves. Mr. Mulcare 
took a couple of pair out of the case and showed them to him; that 
he tried them on and claimed they were too large for him and wanted 
to know if Mr. Mulcare had a smaller pair. Mr. Mulcare said he did 
not have a smaller pair in stock at present. At that time the de¬ 
fendant stepped back, put his hand in his Mackinaw coat and drew 
his revolver out and said “ Come around here and give me your 
money and do it quick ”, and Mr. Mulcare said “ Look here, boy, you 
are wrong, you are wrong”, just like that, and walked slowly 

29 towards his cash register as if to get his money. Instead 
of getting his money he drew a drawer out from underneath 

his cash register and he got his gun out and fired, and this boy 
ducked kind of behind the cash register, and by that time witness 
went out the rear door at the end of the store and did not see the 
balance; that the defendant was raising up as witness went out the 
rear door; that after witness went through the rear door he heard 
another shot; that witness ran through the alley and around into 
N Street and up to 14th Street and back to the store again and 
found Mr. Mulcare lying on a blanket; somebody had laid him on a 
blanket, and there was a lot of people in the stofce. The defendant 
was not there at this time. 

Thereupon the following occurred: 

“ Mr. Hawken. I object to any further testimony, Your Honor. 

“The Court. Overruled. 

“Mr. Hawken. Exception.” 

Witness further testified that he observed Mr. Mulcare after he 
came back to the store and he looked very pale and was groaning; 
that at the time of the shooting the store was lighted; tnat about 
five minutes after the shooting somebody came and took Mr. Mulcare 
in a machine to the hospital and about five or ten minutes later 
Detective Armstrong came and witness told him what had hap¬ 
pened in the store; that witness described it as best he knew to Mr. 
Armstrong, and told Mr. Armstrong what the witness knew of what 
happened about the shooting. 

Thereupon the following occurred: 

“ Mr. Hawken. Out of abundance of caution, Your Honor, I move 
to strike out the testimony of Witness Loving in so far as it relates to 
the Mulcare case. 

“The Court. Overruled. 

“Mr. Hawken. Exception.” 

30 Upon cross-examination the witness testified that when 
Mr. Mulcare went to the cash register he took the revolver 

from a drawer underneath it; that he does not remember that Mr. 
Mulcare’s gun snapped twice; that he knows when Mr. Mulcare fired 
this boy ducked kind of behind the cash register; that Mr. Mulcare 
reached around the cash register and shot at the defendant, but 
witness does not know whether Mr. Mulcare’s gun was loaded, that 
he does not know how many cartridges it had in it; that it was about 
6.15 when witness and Detective Armstrong got to the Union Sta- 
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tion; that witness there saw defendant twice; that witness did not 
recognize defendant the first time, but when he came back “ toward 
us the second time I told Mr. Armstrong that was the fellow he 
wanted ”; that the defendant looked at witness the first time he came 
in, and defendant w r ent away from where witness was and came back; 
that witness saw defendant eating popcorn; that after he saw him the 
first time defendant went toward the south corridor of the Union Sta¬ 
tion, just walked over that way, circled around and came back; 
that he got almost to the south corridor like he was going out on the 
street and then came back again (232); that the defendant was four 
or five feet from Mr. Armstrong when Mr. Armstrong started after 
him; that Mr. Armstrong started toward him in a trot, pace-like, 
and the defendant was backing away from him; that the defendant 
did not run, he was backing back; that Mr. Armstrong did not run 
after him; the witness did not see Mr. Armstrong when he caught 
hold of defendant; that he saw the gun when the defendant fired the 
first shot at Mr. Armstrong; that Mr. Armstrong had gone about 
six or seven feet then. 

John M. D. McCubbin testified that he is a member of the Metro¬ 
politan police force; that between 6.30 and 7.00 o’clock on the 
evening of the shooting he was standing in front of Union Station 
and heard three shots; that he rushed into the station and 
31 saw the defendant lying on a bench and a revolver was 
turned over to him by Coast Guard Colligan, w T hich revolver 
the witness identified; that it was an automatic gun; that witness 
turned this revolver over to Detective B. W. Thompson, who marked 
it with an “X”; that witness handed the gun over to Detective 
Thompson in the same condition in which he had just received it 
from Colligan. 

Julius Moeller testified that he is a member of the Metropolitan 
police force; that on the evening of the shooting he went to Union 
Station with Loving and Detective Armstrong; that after the shoot¬ 
ing he saw r the prisoner lying on a bench; that witness turned him 
over and took a .32 caliber revolver out of his pocket; that Sergeant 
Springman searched the prisoner and took from him a lot of money, 
a glass cutter, a flashlight, a ticket to Baltimore and several other 
things; that the revolver witness took out of the prisoner’s pocket 
had in it one exploded shell; that the amount of money taken from 
the prisoner w T as about $150 or $152 and some cents, and that the 
gun was nickel-plated, which witness afterwards turned over to Ser¬ 
geant Thompson; that there was a wallet taken from the prisoner 
and that the wallet contained several checks, some of them with Mr. 
Mulcare’s name on them; thereupon the wallet and its contents, con¬ 
sisting of various checks and receipts with the name of Wallace W. 
Mulcare upon them, were offered in evidence. 

J. A. Springman testified that he is a detective sergeant; that he 
had an assignment of duty at Union Station on the night of the shoot¬ 
ing between 6.30 and 7.00 o’clock; that he saw the defendant in the 
station between 6.00 and 6.15 that evening; that the defendant at 
that time was dressed in dark trousers and had on a Mackinaw coat 
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and a dark cap, and witness noticed that both of his hands were 
in his Mackinaw pockets; that he later saw Detective Arm- 

32 strong and had a conversation with him; that after the con¬ 
versation witness went to the police room at the east end of 

the building; that after the shooting witness took the defendant to 
the police room and searched him; that he took from him $152.59, 
which the prisoner had in his pants pocket, which was crowded in 
his pocket in a kind of roll; that he also took from defendant a flash¬ 
light, a glass cutter, and a ticket from Washington to Baltimore, 
dated December 14, 1919. 

On cross-examination the witness testified that when defendant 
first passed him he had his head down, and his hands in his Macki¬ 
naw coat pulled tightly around him. 

Bernard W. Thompson testified that he is a detective sergeant; that 
the automatic piston in evidence was handed to him by Officer Mc- 
Cubbin; that witness found three loaded cartridges in the magazine 
and one discharged cartridge shell in the chamber of the gun, which 
was hung; that the witness had a hard time ejecting it from the 
chamber; that the empty shell was supposed to be discharged from 
the gun when the gun was fired; that this one was discharged but the 
empty shell hung in the chamber of the gun; that that would prevent 
the gun from being fired again; that the automatic is what is known 
as a Savage. That when witness first saw the defendant in the 
Union Station he was sitting in a kind of prone position on the bench, 
with Detective Sergeant Springman resting over him; that he was 
partly unconscious, but witness was under the impression that he was 
feigning; that he was then removed to the police room, where he was 
searched by Detective Springman and the various articles above 
enumeratecl taken from him; that defendant was taken to detective 
headquarters later that evening; that he did not appear to have 
been suffering from any blow, and witness did not notice any mark 
on his forehead; that the defendant made statements about where 
he had come from before he arrived in Washington which do 

33 not appear in the written confession; that as far as the shoot¬ 
ing of Mulcare, he also demonstrated to the detectives the way 

he shot Mulcare; that he also spoke in the Union Station some things 
which do not appear in the written confession as to how he shot Arm¬ 
strong. Witness stated that the defendant when questioned at police 
headquarters on his arrival there, about eight o’clock that same 
evening stated: 

“A He was first asked his name and he gave the name of John 
McHenrv. He was asked where he lived and he gave the address 
East Sicfe, St. Louis. He was asked if he had a mother or father and 
he said no. He was asked again if that was his right name and he 
said it was. He was asked if he had any relatives and he said none 
but an uncle. He was then asked why he shot Mulcare in the store on 
14th Street, and he said he had came through Pennsylvania and had 
been to Charlottesville, Virginia and he had taken a train at Charlot¬ 
tesville, and came into Alexandria and from Alexandria he walked to 
Washington, that he arrived here on a Saturday night prior to the 
shooting, and stayed in a vacant house somewhere where he noticed 
a street car passing by the door marked “ Takoma Park ” on it. He 
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said it had been raining that night. The next morning he went to 
the Union Station, he dried his coat on a radiator, having in his 
pocket, the side pocket, this automatic gun. He then walked out 
Massachusetts Avenue and came to this store on 14th Street. He 
seen that this man was in there, lighted, and he went in on a pretense 
of buying a pair of gloves. He asked him to show a pair of gloves 
and Mr. Mulcare showed him a pair of gloves—he said the man 
showed him a pair of gloves, and later we learned it was Mulcare. 
He tried them on and said they didn’t fit, that he wanted a smaller 
pair. That Mr. Mulcare showed him another pair and the boy said 
no, he said 4 1 don’t want that, I want your money,’ and he pulled 
out this gun and pointed it at him, and he took him around the 
corner, Mr. Mulcare leading, and he went—Mr. Mulcare went behind 
the register whic h sits in the window, the bay window. 

34 44 By Mr. Hawken : 

44 Q Yes, he said that. 

“A Yes, he said that. 

44 Q The defendant said that ? 

44 A Well, it is at the window. 

44 Q But did he say it ? 

44 A What’s that? 

44 Mr. Hawken. All right. Go ahead. 

44 A (Continuing). He passed behind the register and pulled out a 
drawer apparently to get the money, and then Mr. Mulcare shot— 
pulled a gun and shot at him one or two times, he said, and after 
Mulcare had shot he jumped behind the register and then jumped 
up around and reached his hand over and shot once. Then walked 
behind; and Mr. Mulcare was in a crouching position, and he taken 
the gun, which was a nickel plated gun, which he identified as the 
gun he taken from Mr. Mulcare’s hand, and a wallet. He placed 
the wallet in his pocket, ran out of the store down Fourteenth Street 
until he seen a car marked Union Station, which he boarded and 
went to Union Station, where he purchased a ticket for Baltimore. 
He asked the time of the train and he was told that the next train 
left about seven p. m. He left the station, went out and bought some 
lunch at a lunch room near the corner. He then returned to the 
station and when he arrived in the station he noticed a colored man 
whom he thought he recognized as a colored man he had seen in the 
store on 14th Street, talking to a white man. He turned around and 
walked towards the door. He said he was munching some pop com 
at the time and not being satisfied he came back and he looked these 
parties over again, he then recoamized the colored man as the man 
he had seen in Mulcare’s store in 14th Street, and this white man 
with him he judged was a detective. He started to walk away 

35 when this white man hailed him, he said 4 Hey ’ and the white 
man then approached him, and he backed back with his right 

hand in his coat pocket and he said 4 Cut it! Cut it! ’ and the white 
man still approached him, and as the man approached nearer he drew 
his gun from his pocket and shot. This man then tackled with him 
and in the wrestle he shot once or twice more. He was then thrown 
to this bench by the white man. He said then he remembers nothing 
because he thought someone had hit him. We showed him the gun, 
I showed him a nickle plated gun and I asked him if he could 
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identify that gun, and he said ‘ yes,’ it was the gun that he had taken 
from the hand of the man on 14th Street. I then showed him the 
automatic revolver, and asked him if he could identify that and he 
said yes, it was his revolver, and at that time I believe Major Pull¬ 
man asked him why—oh, he spoke about being hungry before he went 
into this store up there and Major Pullman asked him why if he was 
hungry he had not sold his revolver and he said he didn’t care to 
part with it. He identified the automatic revolver as the gun that 
he had used at 14th Street and also the one he had used in the Union 
Station. 

“ I then showed him the wallet and the contents and he said that 
was the wallet he had taken from the hands of the man on 14th Street. 
I then showed him the ticket and he said that he had bought the 
ticket. I told him that the ticket was taken from his person and he 
said that must be the ticket he had for Baltimore.” 

That next day the confession of defendant, which had been re¬ 
duced to typewriting, was shown the defendant in Number One 
Station-house; that he read the statement through and said, “ I will 
sign it ”; that the detective asked him if he knew what he was read¬ 
ing, and if he knew the contents of the paper, and he said, “ Abso¬ 
lutely ”; that at the time he read the statement he marked the time, 
which the detective told him was 3.05 p. m.; that witness, Captain 
Flather, and Detective O’Brien also signed the paper as wit- 
36 nesses. That defendant further stated that in the store of 
Mr. Mulcare, after he pulled his gun, he made Mr. Mulcare 
go toward the cash register; that at the Union Station, after he had 
taken his gun from his pocket and shot once, the white man con¬ 
tinued to approach and defendant wrestled with him and then shot 
him once or twice more (282). 

Thereupon the automatic and the nickel plated revolvers were 
offered in evidence. 

Thereupon the written confession was introduced into evidence, 
and is in words and figures as follows: 

“ STATEMENT OF JOHN M’HENRY. 

“ That about 5.45 p. m., Sunday December 14, he shot and killed 
one Wallace W. Mulcare, at 1222 Fourteenth Street northwest. Mc¬ 
Henry said he went in the store under the pretense of buying a pair 
of gloves. Mulcare showed him the gloves and asked McHenry if 
he wanted them. 

“ I then pulled my pistol and pointed it at him and said, give me 
the money that is in the register. He said: ‘All right, do not shoot,’ 
and went toward the cash register. He on one side and I on the 
other. Mulcare pulled his pistol, shot two times at me. I stepped to 
one side and then I fire at Mulcare, who was hiding behind the cash 
register. After I shot him I walked behind the counter and taken 
the pistol out of his hand, and he handed me his pocketbook con¬ 
taining about $150. 

“I then left the store and ran to end of street, meaning Massa¬ 
chusetts Avenue. I then turned down another street and kept on 
going until I saw a car marked Union Station. I boarded the car, 
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got to the Union Station, and bought a ticket to Baltimore for $1.30. 
They told me I could not get a train until 7 p. m. I had an 

37 hour to wait. I then went outside the station and got some¬ 
thing to eat for 90 cents. I then returned to the station and 

thought I saw the colored man who was in the store where I shot 
Mulcare, but was not sure it was him. 

“ 1 then left the station and walked on the outside. I returned and 
it was then that Detective Armstrong called to me: ‘Hey there.’ I 
turned around and said: ‘ Cut it out.’ I then fired two or th: ee shots at 
Armstrong who got a hold of my pistol and held me until someone hit 
me in the head and rendered me unconscious. 

“ JOHN McHENRY, 

“ Dec. 16 , 1919, 3.05 p. m. 

“ COLLIN E. E. FLATHER. 

“ C apt. Met. Police. 

“ PATRICK O’BRIEN, 

“ Detective Sergeant Met. Police. 

“ B. W. THOMPSON, Det. Sgt. HdqsP 

Objection was made to that part of the confession relating to what 
occurred in the store of Wallace Mulcare, which objection was over¬ 
ruled and exception noted. 

Thereupon Harry K. Wilson testified that he was a policeman on 
December 14, 1919; that he was in the Police Room at the Union 
Station with the defendant John McHenry, and subsequently with 
him at the Casualty Hospital; that while at the Hospital defendant 
was asked why he shot the man at the Union Station, and his statement 
was that he saw a colored man in the Union Station with a white man, 
and he thought the white man was a detective, and that he recognized 
the colored man as a man who was in the place on Fourteenth Street 
Northwest, where he had shot at another man, and that he shot the 
detective to make his get-away; and that the only way he saw to get 
away was to shoot his way out. 

38 Thereupon the witness testified as to the verbal confession 
made by defendant at Police Headquarters on the night of the 

shooting, which was substantially the same as testified by Detective B. 
W. Thompson, with the addition that witness stated that the defend¬ 
ant said that he bought the automatic gun in York, Pennsylvania, pay¬ 
ing twenty-two dollars for it; that he went from there to Detroit, from 
Detroit to Cleveland, from Cleveland to West Virginia, up on the 
Kanawha River, and from there to Charlottesville, Virginia, and 
from there to Alexandria, and walked from Alexandria to Washing¬ 
ton, D. C.; that when he first saw the colored man in the Union Sta¬ 
tion he thought he recognized him, that he walked toward the door 
and as he got near the door he became more curious and turned to go 
back and see if he was right, and as he turned toward them he felt 
sure it was the colored man and he said he felt sure that the man with 
him was a detective, and as he approached the white man the white 
man spoke to him, and as he was then at a distance of about two paces 
he said he felt sure this was a detective and when the detective spoke 
to him he thought the only way to get away was to shoot his way out, 
and he had his hand in his right-hand coat pocket on his gun, and he 
drew the gun as the detective stepped for him, he fired from his right 
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side, and the detective closed on him and caught him, and he shoved 
the gun up and fired twice more; that he stated that the railroad 
ticket offered in evidence was the ticket he had bought at the Union 
Station for Baltimore. 

Thereupon Detective Sergeant Warren O. Embrey and Detective 
Sergeant Thomas F. Sweeney testified in substance to the same things 
as testified to by Detectives Thompson and Wilson. 

At this point the Government rested its case. 

39 Thereupon twelve witnesses called on behalf of the defend¬ 
ant gave testimony tending to prove that the defendant, on the 

night of December 14, 1919, was of unsound mind. The defense also 
offered in evidence the clothing of Detective Armstrong worn by him 
on the night he was shot, which clothing showed that Armstrong was 
dressed as a civilian and not in the uniform of a policeman. 

In rebuttal the Government offered twenty-six witnesses who gave 
testimony tending to prove that the defendant on the night of De¬ 
cember 14, 1919, was of sound mind. 

One of the said twenty-six witnesses offered on behalf of the Gov¬ 
ernment was one Edward W. Wheeler, Chairman of the Board of 
Prison Commissioners of the State of Maine, during whose testimony 
the following occurred, respecting a letter written by a prosecuting 
attorney in Maine and addressed to the warden of the penitentiary 
in which defendant was incarcerated: 

“The Witness. The warden of the prison handed to me the files 
of the prison relating to this case. In the files was a letter. 

“ Mr. Hawken. I object. 

“ The Court. Proceed. You need not state the contents of the 
letter. 

“ The Witness. No, your honor. In the files was a letter addressed 
to the former warden of the prison relating the details of the record 
of this young man. 

“Mr. Hawken. Just a moment. I object to that and ask that it 
go out. 

“ Mr. Cromelin. We have not yet given those details. 

“ Mr. Hawken. Your Honor advised the witness not to give the 
contents of the letter. 

“The Court. He is not stating the contents in the sense that he 
is stating what was contained in the letter. He has merely stated 
the subject matter of the letter, which is merely a matter of identifi¬ 
cation. 

“ Mr. Hawken. If Your Honor please, he is stating the very thing 
that is harmful in this case. 

“ The Court. What is there that is harmful in what he has stated? 

“ Mr. Hawken. Because he said the letter contained the record of 
this defendant. 

40 “ The Court. It might have been a good record. 

“ Mr. Hawken. Nevertheless, whether it is good or bad, I 
object to it, because it is inadmissible. 

“ The Court. Objection overruled. 

“Mr. Hawken. And I note an exception, and I ask that it be 
stricken out, also, and that is overruled, 1 take it. 
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“ The Court. Yes. 

“ Mr. Hawken. And an exception will be noted to Your Honor’s 
ruling: in that respect. 

“ The Witness. After reading this letter, we decided to call the 
prisoner again before us and examine him again.” (p. 710.) 

******* 

“By the Court (p. 711): 

“ Q. Did you present this letter to the defendant by reading its 
contents to him ? 

“A. I did not read it as a letter. I laid the letter on the desk 
before me. and, using the contents of the letter as the basis of my 
questions, I then asked him with relation to the different things set 
forth in the letter. 

“ Q. Well, you may state what you asked him and what he said. 

“A. I first told him that we had called him back to ask him some¬ 
thing further with regard to his previous record and, using this let¬ 
ter, which lay before me on the desk, as a basis for my questions, I 
asked him in sequence, if these different statements were true. He 
answered each question in the affirmative.” 

Thereupon counsel for the defendant objected to the witness mak¬ 
ing any use of the letter, and the following occurred: 

“ Mr. Hawken. I object—I can not object to the letter, because the 
letter has not been offered, but I object, and I want to make a season¬ 
able objection, to this witness stating anything that is contained in 
that letter, for this reason: It is a very—well, I will say shrewd way* 
using it in its best sense, that word, to get before the jury tne 
41 record of the man. which is not admissible in evidence. 

“The Court. Well, now, there are several theories under 
which it is admissible, but one is sufficient, if it is a good one. This 
witness had an opportunity at this time to observe the defendant as 
to his mental condition. Certainly it would be proper for him to 
say what he said to the defendant, and what the defendant said to 
him. We have had that for two or three days on the side of the 
defense, and it is perfectly proper. And so on that ground alone* 
the fact that he asked this defendant certain questions and the de¬ 
fendant replied to him, that would be admissible as showing the 
mentality of the defendant at that time; and for that reason alone I 
will permit the witness to repeat any question he asked the defendant 
and give the defendant’s reply, if he did reply, and if it is necessary 
for him to refer to a document from which he got the question he 
asked, it does not render a document immaterial—I mean nonadmis- 
sible for that purpose, for his use, because everything he said was 
communicated to the defendant and the defendant replied. . 

“Mr. Hawken. But, if Your Honor pleases, if he can not recall 
without looking at that document what he asked the defendant, do 
you think that would be admissible ? 

“ The Court. Absolutely. 

“ Mr. Hawken. Very well. 

* “ The Court. The document was read before the defendant, accord¬ 
ing to the statement of the witness, and he saw him get the questions 
from the document and the questions that he got—it is not the docu- 
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ment that is material; if is the questions that he got and put to the 
defendant that makes it admissible and material. 

“ Mr. Hawken. Then I would like to have the record show each 
time that the witness refers to that document which he himself did 
not make for the purpose of refreshing his recollection as to what- 

“ The Court (interposing). As to what he asked the defendant? 

“ Mr. Hawken. As to what he asked the defendant. 

42 “ The Court. Well, I will give you that exception. I do not 
know that he has looked at it yet. 

“ Mr. Hawken. If he does. 

“ The Court. But I will permit him to do it if he wants to.” 

Thereupon the witness stated that he was unable to state the precise 
language of his questions, and could only state them in substance, but 
recalls distinctly that his questions in each case were leading in form 
and that they proceeded in this way, something substantially in this 
form: That witness said to defendant, “ Now, Edwards, after you 
broke into this house at Calais, you carried away with you a bag of 
jewelry, didn’t you? ” and that the defendant replied “ Yes”; that 
witness then said to defendant, “ Then after that you went out to a 
lake and a camp and stole a gasoline engine and carried that to East- 
port?” to which defendant replied “ Yes”; that witness then said, 
“ Later you were arrested by Deputy Sheriff McCart; then later 
you were pursued by Deputy Sheriff McCart and you held him up 
at the point of a revolver, searched him, and then made your escape 
through the woods? ” to which the defendant replied w Yes”; that 
witness then said, “Then you went down to Red Beach and broke 
into the store of Mr. Bonnie ? ” and that the defendant answered in 
the affirmative at each pause; that witness then said, “ Then you broke 
into the United States post office at Red Beach ? Then you went up 
to Woodland and were there arrested by Deputy Sheriff Black and in 
resisting arrest you shot the Deputy Sheriff; is not that so?” to 
which the defendant replied that it was; that witness is stating just 
the substance of his questions and does not attempt to repeat the 
precise language that he used, but he remembers that they were 
leading questions, substantially in that form, and that the defendant 
answered each one in the affirmative. That witness then said, “ Ed¬ 
wards, why didn’t you tell us this when you were here before? ” to 
which defendant replied, “ I thought you knew that anyway.” 

Thereupon the following occurred: 

“ The Court. * * * Gentlemen, this statement which Mr. 

Wheeler has just given, these statements, are not to be taken by 

43 you as statements establishing that they are offenses which 
the young man, the defendant, admitted he committed. They 

are simply given in evidence here as bearing upon his mental con¬ 
dition at the time Mr. Wheeler examined him, and whether he was 
then of sound or unsound mind. 

“ By Mr. Crom^lin : 

“Q. Now, Mr. Wheeler, have you any recollection of anything 
else that you asked him with reference to the letter of Mr. Dudley* 
at this time? 

“A. No; I can only say that I asked him in regard to each incident 
which was recited in the letter of Mr. Dudley. 
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“ Q. Now, can you by a reference to that tetter, refresh your recol¬ 
lection as to everything you asked him on that occasion? 

“A. I could do it by reading the letter. 

“Mr. Cromelin. I submit, Your Honor, that the witness has a 
right to refresh his recollection. 

“ Mr. Hawken. I submit that he has not. 

“The Court. Well, so far—to the present he has not refreshed 
his recollection by looking at the letter ? 

“ Mr. Cromelin. No, sir. 

“The Court. Well, you can do so if you want. I suppose he has 
testified to enough, though. 

“ Mr. Hawken. If Your Honor please, just let me save the point. 

“ The Court. You have the point. 

“ Mr. Hawken. That this witness has already testified that he did 
not write that letter. 

“The Court. No. It is admissible solely as having been read to 
the defendant, and the defendant having made responses to questions 
which were based upon that letter. 

“Mr. Haavken. As I understood the witness, if Your Honor 
please, he said that he referred to certain parts of that letter in 
questioning the defendant, but it is a problematical thing as to 
whether or not he can say which of those parts he referred to. 
44. “ The Court. I will instruct the witness not to refer to any 

part of the letter which was not brought to the attention of 
the defendant and to which he did not make a response. 

“ By Mr. Hawken : 

“Q. Can you recall the parts of the letter now that you re¬ 
ferred to? 

“A. If I may be permitted to make myself clear, I did not read the 
letter to the prisoner. I read it before the prisoner was called be¬ 
fore us the second time. I read it aloud to my associates, then laid 
the letter on the table before me and, by referring to the letter, I got 
the substance of the questions which I asked him. I had no knowl¬ 
edge of the matter except what the letter disclosed to me. I used 
the letter as the basis of my questions, but I did not read the letter to 
the prisoner.” 

******* 

“Mr. Hawken. Now, then, I certainly do not think it is admis¬ 
sible (725). 

“ The Court. Well, there may be a doubt. 

“ By Mr. Cromelin : 

“ Q. Bead the letter first to yourself, Mr. Wheeler. 

“ Mr. Hawken. Oh, I object. 

Mr. Archer. I submit that we have a right—the witness has ex¬ 
hausted his recollection about the questions that he put, and I sub¬ 
mit that he has a right to look at the letter and see if it refreshes his 
recollection. 

“The Court. Go ahead. You have your exception. 

“A. (After reading the letter.) I asked him one other question. 

“ By Mr. Cromelin : 

“Q. Just a minute. Having refreshed your recollection, Mr. 
Wheeler, from reading that letter, which you state you had before 


JOHN McHEXRY VS. UNITED STATES. 


27 


you at the time you examined him, are you now able to state to the 
jury any additional questions and answers which were had between 
you at that time ? 

“ Mr. Hawken. Let us get this clearly in the record, that 

45 which you are now about to state, as I understand you, Mr. 
Wheeler, you are stating as the result of having refreshed 

your recollection by referring to that letter? 

“The Witness. Yes, sir. 

“ Mr. Hawken. I object, if Your Honor please, and I will have an 
exception ? 

“ The Court. The objection is overruled and exception granted. 

“A. I asked him in the form of a leading question—I recall that 
all of my questions were leading—if it was not true that when the 
Derby house in Calais was searched that a bath room door was opened 
and that he covered the officers with revolvers and drove them off 
and made his escape. 

“Q. Which officers do you have reference to? 

“A. I do not know; the officers who searched the house; I do not 
know the names. 

“ Q. Is that officer to whom you have reference deputy McCart? 

“A. I do not know unless the letter stated. I have no knowledge 
of any of these circumstances except as I got it from that letter. 

“ Q. Just relate in your own way, Mr. Wheeler, your next exami¬ 
nation of the defendant, if any, and what w T as said and what took 
place at that time. 

“A. I can not state just when my next examination or interview 
with the prisoner took place. * * * We denied this application. 

* * * The prisoner made a second application for parole, after 

the expiration of six months from the denial of his first application. 
The second application being in substantially the same form as the 
first application.” 

That the above conversation between the witness and the defendant 
was but one of a number of conversations which witness had with the 
defendant, from the time that he first saw him, in the fall of 1917, 
probably the first Thursday in November, 1917, until some time in 
the late winter or early spring of 1919; that the letter was one of 
three papers about the contents of which the witness questioned the 
defendant; that the witness had on different occasions between the 
above dates observed the actions and conduct of the defendant, and, 
based on all of his observation and conversations with the defendant, 
formed the opinion that he was of sound mind and so testified at 
the trial. 

46 Whereupon the Government rested. 

And thereupon the following occurred at the Judge’s Bench 
and out of hearing of the jury: 

“ By Mr. Haw ken. May it please Your Honor, in connection with 
the motion that I made at the beginning of the trial to have this jury 
locked up, I now move the Court to withdraw a juror and continue 
the case; and, as a reason therefor, I offer in evidence issue of the 
Washington Times, dated Tuesday, June 15th, Wednesday, June 
16th, Thursday, June 17th, also the issue of Tuesday, June 22nd. I 
merely offer in evidence the articles. 
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‘‘The Court. Yes; you had better mark your articles. 

“Mr. Hawken. The main point in these articles that I contend 
are prejudicial to the defendant are the ones where the court said 
it would not allow—that is the headlines said, that the Court would 
not allow fake testimony. 

“ The Court. Did I say that ? 

“ Mr. Hawken. That is what the headline said, Your Honor. 

“The Court. Did I say that? 

“Mr. Hawken. No; it is the headline that said it. One of the 
other articles stated that this boy had killed a man in New England. 

“ The Court. I will overrule your motion and give you an excep¬ 
tion. 

The following appeared as a headline of one of the columns in 
an eighteen-page issue of the Washington Times under date of June 
16th, 1920: 

“ Says M’Henry Slew Another ” 

“Prosecution Charges Boy Slayer of Two Here Killed Man Near 
Boston ” 

No evidence was offered tending to prove that McHenry had slain 
anv other person than Mulcare and Armstrong. 

I'he following appeared as a headline of one of the columns in a 
twenty-page issue of the Washington Times under date of June 
17th, 1920: 

47 “ McHenry was ‘ Baby Terror.’ ” 

The following appeared as a headline of one of the columns 
in a sixteen-page issue of the Washington Times under date of June 
22nd 1920 * 

“ McHenry is Called Desperate Thief.” 

The above newspaper articles and headlines were neither read nor 
exhibited in the presence of the jury. Neither defendant nor his 
counsel asked permission to inquire if any juror or jurors had seen 
or read any of the said headlines, and there was no evidence offered 
or tendered that any juror or jurors had seen or read any of said 
headlines, other than such inference as might be drawn from the 
publication of the articles themselves. 

Whereupon the following prayers were offered on behalf of the 
defendant: 

Defendant’s No. 6. 

If you believe from the evidence that the deceased ran the defend¬ 
ant and that when the deceased caught the defendant the latter drew 
a pistol which was accidentally discharged in a scuffle which ensued 
between the defendant and the deceased for the possession of the 
pistol and as a result a mortal wound was received by the deceased 
of which he died, then you should find the defendant guilty of man¬ 
slaughter. 

Refused. 

To the refusal to grant which prayer the defendant noted and was 
granted an exception. 

Mr. Archer addressed the jury in argument in behalf of the 
United States. 

During the course of this argument the following occurred: 
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u Mr. Archer. And what did this little villain do ? 

“ Mr. Hawken. I object to that remark and move that a juror be 
withdrawn for the misconduct of the district attorney. 

“ The Court. I overrule that, but I do not think it is good taste to 
call the defendant harsh names, even though they have no special 
significance. 

“ Mr. Archer. Of course, Your Honor is correct about that; 
48 I should not indulge in any characterizations, and I think par¬ 
ticularly as I have the privilege, which the defendant has not, 
and I will ask the Court and jury to disregard that remark. 

“ Mr. Hawken. May I have an exception ? 

“ The Court. Yes.” 


Counsel for the respective parties concluded their arguments to the 
thereupon the Court charged the jury as follows: 


“ Gentlemen of the jury, the defendant in this case, John McHenry, 
stands indicted for the crime of murder in the first degree, in that 
on the 14th day of December, in the year one thousand nine hundred 
and nineteen, in this District, he killed one James E. Armstrong 
purposely and of his deliberate and premeditated malice. 

“ The indictment is in one count, and charges the shooting of three 
bullets at and upon the said James E. Armstrong. 

“ Murder, stated generally, in the absence of statute, is the unlaw¬ 
ful killing of one human being by another with malice aforethought. 
In this District, by our code passed by Congress, the crime is divided 
into two degrees—that is, murder in the first degree and murder in 
the second degree. 

“ Murder in the first degree may be defined as where one purposely 
and with his deliberate and premeditated malice kills another. 

“Murder in the second degree is where that person kills another 
purposely with malice aforethought. 

“You will readily note the distinction between the two degrees of 
crime in that in first-degree murder there must be present the de¬ 
liberation and premeditation accompanying the malice. 

“ The term 4 malice ’ is common to all definitions, whether murder 
at common law or the degrees of murder that we have under our 
code. Now, malice is a term that is frequently used in our common 
speech and ordinarily means hatred or ill will towards an- 
49 other. In the law it has a broader significance, and has been 
well defined in its legal sense to mean the intentional doing of 
a wrongful act towards another, without legal justification or excuse; 
or, in other words, a wilful violation of a known right. It may also 
be defined as a state of mind which prompts a conscious violation of 
law to the prejudice and injury of another, as denoting an action 
flowing from any wicked and corrupt motive; as a depraved inclina¬ 
tion on the part of a person to disregard the rights of others, which 
intent is marked by his injurious acts. In other words, in the legal 
sense, malice denotes rather a state of mind than a hostility or ill will 
towards the individual. Perhaps, more briefly defined, it is that con¬ 
dition of mind which prompts a man to wilfully do an injurious act 
to the injury of another. 
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“So that, as I say, in the two degrees of murder malice afore¬ 
thought is a necessary ingredient. 

“Now, in defining the first degree the two words of significance, 
distinguishing it from the statutory description of murder in the 
second degree, are the words ‘ deliberate ’ and ‘ premeditated ’ malice. 
The law fixes no time during which it is necessary for a man to pre¬ 
meditate and deliberate in order to reach the first degree of murder* 
It does not attempt to fix any period of time during which his mind 
shall act and conclude to do the thing that he has in his mind; but 
there must be some appreciable interval of time, so that the mind may 
deliberate and premeditate: that is, there must be time enough for 
a man to think over and make up his mind that he will kill, and then 
execute it while that intent is still in his mind. The question of how 
long a time a man may, or how short a time a man may make up his 
mind in, after deliberation and premeditation, is a question for the 
jury to decide in every case and in this case. If a man has an in¬ 
terval of time sufficient to think over what he is about to do, and de¬ 
termine that he will do it, then he is said to have been possessed of 
deliberate and premeditated malice when he executes his intent* 
50 “In this case the question of motive has entered into the 
testimony by reason of the fact that the Court, under the 
authorities as I understand them, admitted the killing of Mulcare or 
the robbing of Mulcare’s store on 14th street in evidence, as indicat¬ 
ing a motive on the part of this defendant to kill Armstrong when 
Armstrong was attempting to arrest him in the Union Station. Now* 
motive is never essential to the establishment of a crime. The ab¬ 
sence of motive may be taken into consideration in determining the 
guilt or innocence of a defendant, and the presence of motive some¬ 
times is important in determining the purposefulness of his acts; 
that is, whether he intended to do the things he did do. 

“ Frequently in cases of this kind we look into the evidence to see 
what motive there was, what the motive was of the man who com¬ 
mitted the crime. Motive is also to be considered in connection with 
the mentality of the man who commits the crime. If he acts upon 
motive, applying at least a degree of reason, that is to be taken into- 
consideration in determining whether he is of sound or unsound 
mind when he commits the act. 

“ The defense in this case, as you all know, is insanity. There are 
a great many definitions of insanity, varying in degree of time or 
terms. I am going to give a definition which I consider to be as 
exact as any and which 1 give you as the law in this case: In the law, 
a man is said to be insane and thus not responsible to the law for 
his conduct, when, by reason of a disease of the mind, he is unable to 
understand the nature and character of his acts, and is unable to dis¬ 
criminate as to whether they are right or wrong; or when, also, by 
reason of a disease of the mind, he is unable to control his will with 
reference to the doing or not doing of such acts. Frequently—and 
I put this in as a sort of an aside—-the terms ‘ of sound mind ’ and 
‘of unsound mind’ are used interchangeably with sane and insane. 
The word ‘ sane,’ of course, means when a man has a sound mind in 
the legal sense, and the word ‘ insane ’ means that he is of unsound 
mind, in the legal sense. 

“ Now, I first call your attention to the fact that the time when the 
mentality or soundness or unsoundness of the mind of the de- 
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51 fendant should engage your attention is the 14th day of De¬ 
cember, 1919, that being the date on which, according to the 

testimony, Armstrong was killed by a bullet from a weapon held in 
his (the defendant’s) hand. 

“ I had admitted, and it is always admissible, to show his mentality, 
testimony with regard to his mental condition at other periods of his 
life, as material to show his condition at the time of the crime, but 
they are admissible as they may relate to that condition on the day 
when the crime was committed. 

“ In this case we have had testimony given here I think from the 
time that this man was three years old up to the present time, practi¬ 
cally. Now, that testimony is admitted, as I say, as it may have a 
relation and bearing upon the condition of his mentality upon the 
14th day of December, 1919. 

“ It is not my purpose to review this very extensive testimony as to 
his conduct and acts during the twenty-two or more years of his life. 
On the one hand, we have evidence on behalf of the defendant as to 
his conduct covering his youth, as I think, up to about the age of 
thirteen, and on the other hand I admitted, on behalf of the Govern¬ 
ment, his acts and conduct, speech and language up to the time of 
November, before the killing in December, last. 

“ I also admitted in evidence testimony of those who presented evi¬ 
dence to show that they were experts. Now, those are the two classes 
of testimony ordinarily admitted in a case where the condition of 
the mentality of the individual is under inquiry. The first class are 
called lay witnesses, who do not pretend to possess any expert knowl¬ 
edge as to the different mental diseases but who have had opportunity 
to observe the acts and conduct of the person whose mentality is 
under investigation. It is hardly necessary to tell an intelligent jury 
that the value of non-expert testimony, which I have stated is non¬ 
expert as distinguished from expert, depends on two or three 

52 things. First, the opportunities of observation which these 
lay witnesses have had of the defendant; second, the accuracy 

of their report of what they have hoard and seen; and, third, the 
significance—which is for you to pass upon—of those acts or words 
of the defendant upon which they predicate their opinions; and, 
fourth, whether the opinion which they give is a logical, intelligent 
deduction from the facts which they have stated to you. Those mat¬ 
ters are all to be taken into consideration in determining the weight 
to be given the testimony of non-expert witnesses, either on behalf 
of the Government or the defense. 

“The other class of expert witnesses, which I call professional, 
are men who have had experience, by study and reading and contact 
with those who are said to be of unsound mind; and they are allowed 
to give an opinion on what we call a hypothetical question. They 
are also allowed to give an opinion from personal examination of 
the person whose mentality is under consideration. In this case, as 
I now recall, there were three experts of this kind on each side. 

“ In reaching a conclusion as to the testimony of these experts, you 
have the right to use the same method of thought and apply the same 
intelligence to their evidence that you have to that of the non-expert 
witnesses, or those who have simply testified from their observation. 
If they answer the hypothetical question your first inquiry should 

40103—21-3 
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be: 4 Does the hypothetical question fairly state the condition of the 
defendant, as shown by the testimony in the case? If it does not 
fairly state the condition of the defendant, as developed by the testi¬ 
mony, of course the opinion of the expert witness upon the hypo¬ 
thetical question is of little value. If you think that the hypothetical 
question approximates a fair statement of the testimony, then the 
opinion of the expert, if you think that is the evidence, has a greater 
value. All of that is for you to determine after a careful considera¬ 
tion of the hypothetical question and the answers given to it by the 
experts. 

4 ‘ Now, their opinion based upon their personal examination is also 
another matter for your determination as to the accuracy of the con¬ 
clusion which they reach. That depends upon a thorough ex- 

53 amination of what they say, the significance of the answers 
that they obtain from the defendant, to your mind, and their 

own ability to reach the conclusion upon what they ascertain from 
the defendant. 

“ 1 want to say to you that you are not bound to accept the opinions 
of any expert, either laymen or professional. The law does not per¬ 
mit the question of fact, which is involved in a criminal case, to be 
transferred from the jury to any expert. You are simply to give the 
testimony of the experts on both sides such weight, and only such 
weight, as you believe it is entitled to, using your good sense, judg¬ 
ment, and intelligence, as men sworn to do your duty, and with an 
ordinary knowledge of matters which happen in this world. 

“ \ ou should not disregard it entirely, but you should weight it; 
and if you feel that it does not affect the substantial facts in the case 
one way or the other, as I say, you have the right to entirely disre¬ 
gard it. 

“ Now, that brings me to a question which often comes into the 
minds of jurors, I am sure, where there is a conflict in the testimony, 
and that is: by what rule are you to ascertain which witnesses have 
testified correctly, what mental processes may or must you use in 
order to find out what are the facts in the case where the testimony is 
not only conflicting but voluminous. While it is impossible to help 
you to any great extent by formal rules, this seems to me to be a fair 
statement of the way you should exercise the high duty that is im¬ 
posed upon you: 

“ You are the sole judges of the facts in the case. I can not de¬ 
termine them for you. You have no right to take counsels’ statements 
of facts. It is for vou and you alone; and if, by any chance—I do 
think I have, but if by any chance—you should have inferred from 
any action or statement of mine that I have any opinion as to the 
facts in this case, it will be your duty to disregard it entirely, because 
the facts are entirely for you and for you alone. 

“ You are also the sole judges of the credibility of the witnesses 
who have appeared upon the stand; and you must accord to indi¬ 
vidual witnesses and the testimony given by them that degree 

54 of effect, in reaching your verdict, which in your honest judg¬ 
ments you think they ought to have, taking into consideration, 

in so far as you can conclude upon that point, from the manner and 
appearance of the witnesses upon the stand and the manner of giving 
their testimony—whether it be frankly and honestly given; the wit¬ 
ness’s apparent intelligence, or the lack of it; what his opportunity 
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and ability was to observe facts that transpired within his presence, 
or what his radius of observation was at the time and his capacity to 
remember what he has at prior times observed; and, lastly, his 
ability to express and communicate here to you through the medium 
of words, accurately, that which passed within his observation at 
prior times, considering what, if any, interest a witness has in the out¬ 
come of the case and whether on this account he is coloring in any 
way the facts related in his testimony; and, again, whether or not 
there be manifested, by any particular witness, feeling and, if so, 
whether or not that is coloring his testimony one way or the other. 

“On behalf of the defendant in this case I have granted the fol¬ 
lowing prayers, which I will now read to you: 

“ You are instructed that the evidence offered by the Government 
in rebuttal relating to conversations with the defendant as to the 
commission of offenses other than the one for which he is on trial 
should not be considered by you as establishing that the defendant 
did in fact commit such offenses, nor should you allow such evidence 
to prejudice you against the defendant in this case. Such evidence 
should be considered by you only as reflecting upon the mental 
capacity of the defendant. 

“ That is a correct statement of the law. To put it in briefer form, 
it is contrary to law to convict a man of one offense by providing that 
he committed another. The only reason that I admitted this testi¬ 
mony of the acts of the defendant covering the last six years of his 
life was so that you might judge from the testimony of those acts 
whether or not he was of sound or unsound mind. Whether he com¬ 
mitted those acts is immaterial so far as his guilt in this case is con¬ 
cerned. They are only admissible as showing whether he was 
55 of sound or unsound mind at the time when he did the things 
which are testified to, provided you believe that he did them. 

“ You are instructed that it would be a violation of your oaths as 
jurors to deduce from the evidence offered tending to prove the shoot¬ 
ing of Mulcare that the defendant is guilty in this case. That evi¬ 
dence was offered only as tending to prove a motive on the part of 
the defendant to shoot Armstrong, and it is for you to decide whether 
such evidence does in fact establish such a motive. 

“ I have referred to that many times during the case and once in 
this charge. The shooting of Mulcare is only admitted as showing 
a motive, if you believe that it did show a motive, in the defendant’s 
mind when he shot and killed Armstrong. 

“ You are instructed that even though you find from the evidence 
here beyond a reasonable doubt that the defendant shot and killed 
Armstrong in an effort to escape, yet you should not upon this find¬ 
ing alone convict the defendant of murder in the first degree; but in 
order to convict the defendant of murder in the first degree you must 
further find beyond a reasonable doubt that the defendant shot Arm¬ 
strong of his deliberate and premeditated malice, and that he had in 
his mind at the time he so shot the purpose to kill him. 

“I have already stated to you that there must be an interval of 
time sufficient in which the defendant makes up his mind to kill and 
execute that intent. 

“ You are instructed that before you can find the defendant guilty 
of murder in the first degree, you must be convinced from the evi- 
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dence, beyond a reasonable doubt, that at the time that the defend¬ 
ant shot Armstrong that he was of sound memory and discretion. 

44 By 4 sound memory and discretion ’ is simply meant that he was 
of sound mind. The language used here is the language of the 
statute, adopted from an old English statute of many years stand¬ 
ing, and the meaning of the words 4 sound memory and discretion ’ 
is simply 4 of sound mind ’ as described in the instructions which I 
have already given you. 

5G 44 You are instructed that in this case the law raises no pre¬ 
sumption against the defendant, but that every presumption 
of law is in favor of the innocence of the defendant, and in order to 
convict him of the offense alleged in the indictment, or of any lesser 
offense included in it. every material fact to constitute such offense 
must be proved beyond a reasonable doubt; and if you entertain any 
reasonable doubt upon any single fact or element necessary to con¬ 
stitute the offense, it is your duty to give the defendant the benefit of 
such doubt and render a verdict of not guilty. 

44 1 think there is no definition of 4 reasonable doubt ’ here. The 
statement here is, and it is correct, that you must be satisfied as to 
every material fact necessary to constitute the crime beyond a reason¬ 
able doubt. That is so in all criminal cases, and by 4 beyond a reason¬ 
able doubt ’ is meant this: It does not mean a doubt arising from sym¬ 
pathy, arising from reluctance to perform a disagreeable duty. It 
means this, that if, after examination of the evidence and careful 
review of the testimony in the case you can not say that you have 
an abiding conviction to a moral certainty of the defendant’s guilt, 
you may be said to have a reasonable doubt. That applies to each 
degree of homicide which is involved in the indictment. 

44 You are instructed that if, after considering the whole evidence 
in the case you have a reasonable doubt as to whether the defendant 
was sane or insane at the time the act is alleged to have been com¬ 
mitted by him, then in that event it is your duty to resolve the doubt 
in his favor and render a verdict of not guilty, by reason of insanity. 

44 As far as I can recall now, that seems to be the only statements of 
law which I care to make to you. You are to take the law and apply 
it to the facts in the case. I will not take the time to tell a jury of 
your intelligence that this is a very important case, both to the de¬ 
fendant and to the community and deserving of your earnest and 
careful consideration. 

57 44 There are three verdicts that you can bring in: First, 

murder in the first degree, provided you find from the testi¬ 
mony that the killing was done with deliberate and premeditated 
malice, as I have tried to define it to you; second, murder in the 
second degree, provided you find the killing was done simply with 
malice aforethought; and, third, if you find that the defendant was 
of unsound mind on the 14th day of December, 1919, as I have defined 
unsoundness of mind, then your verdict should be ‘Not guilty by 
reason of insanity.’ ” 

At the conclusion of the charge, counsel for defendant renewed the 
exception to the refusal of the Court to grant the rejected prayers. 

All the foregoing proeedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. And the 
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defendant, by his attorney, prays the Court to sign this, his bill of 
exceptions, to have the same force and effect as to each of the said 
exceptions as though each were set forth in a separate bill of excep- 
tions, which is granted; and the Court accordingly signs this, the 
defendant’s bill of exceptions, to have the force and effect aforesaid, 
now for them, this 28th day of February, A. D. 1921. 

ASHLEY M. GOULD, 

Justice. 

(Indorsed.) Criminal No. 36106. United States vs. John 
McHenry. Bill of exceptions. 


(Indorsed on cover:) District of Columbia Supreme Court. No. 
3540. John McHenry, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Mar. 16, 1921. Henry W. 
Hodges, Clerk. 
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IN THE 

Court of Appeals, Bts-trict of Columbia 

October Term, 1921. 


No. 3540. 

No. 6 , Special Calendar. 


John McHenry 


vs. 


United States. 


APPELLANT'S BRIEF. 


STATEMENT OF FACTS. 

The appellant was tried under an indictment charg¬ 
ing him with murder in the first degree in connection 
with the death of James E. Armstrong. Armstrong’s 
body showed three bullet wounds, only one of which 
was fatal. The shooting occurred in Union Station, 
in this city, on the 14th day of December, 1919, death 
occurring on the 20th day of December, 1919. The 
shooting took place, according to the evidence, during 
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a scuffle between the deceased and the appellant. An 
hour previous to the shooting, the appellant had robbed 
and shot Wallace Mulcare in an automobile accessory 
store on Fourteenth Street, Northwest, in this city. 
Armstrong was a detective connected with the Metro¬ 
politan Police Force and, learning of the shooting of 
Mulcare, went to Union Station for the purpose of 
arresting the appellant. When he saw the appellant 
in Union Station, he ran after, and overtook, him, at 
which time the appellant drew a pistol and a scuffle 
ensued, during which the shooting occurred. The de¬ 
fendant through his counsel, who had been assigned by 
the Court, set up a plea of insanity. The jury con¬ 
victed the appellant of murder in the first degree and 
he is now under sentence of death. Evidence relating 
to the robbery and shooting of Mulcare was introduced 
before the jury over the objection of the appellant. 

The jury, against the objection of the appellant, was 
not confined during the trial in the custody of the 
Marshal, but were allowed to separate and admonished 
by the Court not to read any articles relating to the 
case, and told by the Court that they could determine 
whether a newspaper article concerned the case by 
reading the headlines. One of said headlines contained 
the erroneous statement that the defendant had killed 
a third man near Boston. 

ASSIGNMENTS OF ERROR. 

Filed March 2, 1921. 

****** 

The learned Court erred: 

1. In not confining the jury in charge of the marshal 
during the trial. P. 1. 
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2. In permitting the witness Loving to state the de¬ 
tails of the robbery and killing of Wallace Mulcare by 
the defendant one hour before the shooting of Arm¬ 
strong. P. 14. 

3. In refusing to permit the defendant to admit, in 
order to keep from the jury the prejudicial details of 
the robbery and killing of Mulcare, that the defendant 
was suspected of having committed a felony; that Arm¬ 
strong knew it; that he was wanted by the police and 
that Armstrong had the right to arrest him. P. 14. 

4. In permitting the witness Loving to describe the 
appearance of Mulcare and that he was groaning after 
the defendant had left the scene. P. 18. 

5. In overruling the motion of the defendant to strike 
out the testimony of the witness Loving in so far as it 
related to the killing of Mulcare. P. 18. 

6. In overruling the motion of the defendant to strike 
out so much of the confession of the defendant as re¬ 
lated to what had occurred in the store of Wallace 
Mulcare. P. 26. 

7. In permitting the witness Edward W. Wheeler 
to testify “that the warden of the prison in Maine , 
handed witness a letter addressed to him by a prosecut¬ 
ing attorney in Maine relating the details of the 
record” of the defendant. P. 28. 

8. In allowing the witness Wheeler to refresh his 
recollection from a letter that he did not write and 
which was not read to the defendant. P. 33. 

9. In allowing the said Wheeler to testify after re¬ 
freshing his recollection from the said letter that he 
asked the defendant “If it was not true that when 
the Derby house in Calias was searched that a bath 
room door was opened and that he (the defendant) 
covered the officers with revolvers and drove them off 
and made his escape” and to which question the wit- 
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ness did not testify that the defendant made any an¬ 
swer. P. 34. 

10. In overruling defendant’s motion to withdraw a 
juror, which motion was based upon headlines of news¬ 
paper articles published in this city relating to the 
trial. The ground being that the trial judge told the 
jury at the commencement of the trial that they could 
tell “by the headlines” if the article related to the 
case. P. 35. 

11. In refusing to grant defendant’s prayer No. 6 
charging the jury on the law T of manslaughter and in 
refusing in his charge to tell the jury that one of the 
verdicts that they might bring in was that of man¬ 
slaughter. P. 36. 

12. In overruling defendant’s motion to withdraw a 
juror because of the misconduct of the assistant district 
attorney in addressing the jury in calling the defendant 
a 4 4 little villain. ’ ’ P. 36. 

Haw ken & Havell, 
Attorneys for the Defendants . 

ARGUMENT. 

The first and tenth assignments of error , which re¬ 
late to motions affecting the jury, will be considered 
together. The first assignment is based upon the re¬ 
fusal of the Court to grant the motion of the appellant 
to confine the jury in charge of the Marshal during 
the trial. The tenth assignment is based on the refusal 
of the Court to grant the appellant’s motion to with¬ 
draw a juror because of certain headlines appearing in 
newspaper articles published during the trial, which 
were prejudicial to the defendant, one of the headlines 
stating: “Prosecution Charges Boy Slayer of Two 
Here Killed Man Near Boston.” There was no evi- 
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dence in the case that the appellant had ever killed any 
person other than Armstrong and Mulcare. In over¬ 
ruling the motion of the appellant to have the jury 
confined, the Court stated to the jury that they should 
not read any articles relating to the ease and that they 
could ascertain whether the article related to the case 
or not from the headlines . Therefore, the Court per¬ 
mitted the jury to read headlines in the papers, and 
this being one of the headlines, that the appellant had 
killed a man near Boston, there was no prohibition 
against their reading it. The Court also told the jury 
that it had been the practice in this district until a 
year or so ago to lock juries up in homicide cases, and 
that this practice had been followed until he, the pre¬ 
siding justice, had reached the conclusion that “it was 
unfair to a jury to take them away from their homes 
when they were doing the State’s duty, to make it as 
disagreeable for them as it must necessarily be in the 
limited apartments here that we have for night 
lodgers.” While we are preparing this brief, a jury 
in the case of United States vs. Sullivan and others, 
which is not a homicide case, has been ordered locked 
up by the same judge who tried appellant’s case. The 
question that presents itself is, can a trial judge change 
the practice, which extends back as far as tradition 
itself and which is part of the method of procedure, 
so as to deprive this appellant of the right to have 
the jury which is to pass upon the question whether he 
should live or die, sequestered from the rest of the com¬ 
munity so that they would hear nothing and read noth¬ 
ing outside of the testimony, in order that the verdict 
they reached should be founded exclusively on the evi¬ 
dence delivered in open court in the presence of the 
parties. The wisdom of the common law of the prac¬ 
tice of locking juries up in capital cases has been ex- 
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emplified in this present case. This case attracted not 
only local attention, but nation-wide publicity, the press 
was full of complete accounts of the trial, and as was 
said in a case which will be considered later, 4 ‘It is 
idle to say that the jury being intelligent men, did not 
read the headlines which stated that this appellant had 
killed a third man in another jurisdiction; and this 
being so, how can it now be successfully contended 
that the verdict was based solely upon the evidence. ,, 
The jury having read the headlines, as they were told 
by the Court they might, and as it must be presumed 
they did, such headlines were not only calculated to 
but must have prejudiced the jury against the defend¬ 
ant. A search of the authorities in every State of the 
Union discloses that juries in capital cases have to be 
confined during the trial except in those States where 
statutes have been passed allowing them to separate 
in the discretion of the Court, or where from the or¬ 
ganization of the State it had been the practice not 
to lock up such juries. We have examined carefully 
the authorities in every State and in the United States 
courts and have substantiated the foregoing statement. 

Section 1 of the D. C. Code provides that: 

“Section 1.—The common law, all British stat¬ 
utes in force in Maryland on the twenty-seventh 
day of February, eighteen hundred and one, the 
principles of equity and admiralty, all general Acts 
of Congress not locally inapplicable in the District 
of Columbia, and all Acts of Congress by their 
terms applicable to the District of Columbia and 
to other places under the jurisdiction of the United 
States, in force at the date of the passage of this 
Act shall remain in force except in so far as the 
same are inconsistent with, or are replaced by, 
some provision of this Code.” 
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It was the practice at the time the Code was adopted, 
and continued to be the practice, as was stated by the 
learned judge who tried the case below, to lock juries 
up until a year or so ago. In all trials for capital 
crimes, it was required by the common law that the 
jury should be kept together in charge of an officer 
who should not allow them to separate from the time 
of their being empanelled and sworn until after they 
had rendered their verdict (1st Chittv Criminal Law, 
page 628). It was the practice, and still is the practice, 
in the State of Maryland, out of which the District of 
Columbia was carved and whose laws we followed, to 
lock juries up in capital cases. The first case in the 
District of Columbia upon the point is found in United 
States vs. Wood, 4 Cranch. 484, decided in 1834, where 
the Court said it did not have the power to permit the 
jury to separate; and that the practice still is followed 
in Maryland is shown by the case of Stout vs. State, 
76 Md. 330. So we see that it was not only the practice 
in Maryland, but it was the practice in this jurisdiction 
from the time it was made the Capital of the Nation 
down to the time of the adoption of the Code in 1902 
and for at least seventeen years thereafter, to keep 
juries in capital cases from the rest of the public in 
order that their verdict would be solely the result of 
the evidence they should hear in court, unaffected and 
uninfluenced by any outside circumstance either 
through verbal communication or the public press. 

16th Corpus Juris, at page 1075, states: 

“In all trials for felony it was necessary at com¬ 
mon law to keep the jury together in charge of an 
officer and not to permit them to separate from 
the time of their being empanelled and sworn, but 
in many States this matter is now regulated by 
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express statutory provisions prohibiting or allow¬ 
ing a separation of the jury under certain circum¬ 
stances. In some jurisdictions the common law 
rule still applies in the absence of statute other¬ 
wise, in the case of capital felonies and in some it 
applies in the case of felonies not capital. In other 
jurisdictions it has been regarded as being within 
the discretion of the Court whether to require the 
jury to be kept together or to allow a separation 
before the case is finally submitted to them in the 
case of felonies not capital and even in the case 
of capital felonies.” 

We will now take up and consider the cases in the 
different States. The first class of cases referred to 
will be those where the jury is not allowed to separate. 

Alabama. 

Not allowed to separate, Morgan vs. State, 48 Ala. 65. 

Arizona. 

Young Chung vs. State, 15 Ariz. 79. 

Colorado. 

4 4 It is proper to observe, however, that we regard 
the practice of permitting jurors to separate during 
the trial of an important criminal case of the grade of 
felony, and especially in murder cases, as highly im¬ 
proper, even though the consent of the prisoner be 
obtained therefor.” Elkin vs. The People, 5 Colo. 508. 

Delaware. 

In case of a felony of as high a grade as murder in 
the second degree, the jury should not be allowed to 
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separate. State vs. Brown, 16 Del. 380, 36 Atlantic 
Rep. 458. 

Florida. 

Gamble vs. State, 44 Fla. 429. 

Georgia. 

Berry vs. State, 10 Ga. 511. 


None. 


Idaho. 


Illinois. 

People v. Stowers, 254 Ill. 588. 


Louisiana. 

State vs. Craighead, 114 La. 84. 


Maine. 

State vs. McCormick, 84 Me. 566. 

Maryland. 

Alvey, J. “In the trial of capital cases, even, there 
are many occasions when in reason, and a proper re¬ 
gard to the needs of humanity, it may become neces¬ 
sary to allow a temporary separation of the jury, with¬ 
out necessarily breaking up the trial, and that even 
after the jury have retired to consider of their verdict, 
otherwise protracted trials could seldom be brought 
to a final conclusion. Of course, the separation should 
only be allowed when attended with those precautions 
and safeguards necessary to secure entire freedom 
from approach or external influence of any kind. ,, 
Stout vs. State, 76 Md. 317, 330. 
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Massachusetts. 

Gray, C. J. In capital cases, indeed, the uniform 
practice in this commonwealth has been to keep the 
jury together from the time the case is opened until 
their final discharge. Commonwealth vs. Carrington, 
116 Mass. 37-39. 


Michigan. 

People vs. Hull, 86 Mich. 449. 

Missouri. 

State vs. Schaeffer, 172 Mo. 335. 

Montana. 

Territory vs. Clayton, 8 Mont. 1. 

New Hampshire. 

Palmer vs. State, 65 N. H. 221. 

i 

New Jersey. 

State vs. Cucuel, 31 N. J. L. 252. “It is clear that 
from the earliest times, as far back as tradition itself 
extends, it was a part of the method of proceeding, in 
the system of the English law, in all capital cases to 
sequester the jury, to a certain extent, from the rest 
of the community. No one acquainted with the subject 
will deny that this practice prevailed for many suc¬ 
cessive ages, and so far as is known to me, it has never 
been departed from by any English judicature. In 
this State, almost from the epoch of its settlement by 
our ancestors to the present moment, as we are in¬ 
formed by history both printed and oral, the same 
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formula has been observed. * * * It is not a matter 
of unsubstantial form, but one of the means provided 
by the law, to reach the result erf a verdict founded 
exclusively on the evidence delivered in open court in 
the presence of the parties. It is, therefore, as much 
a right of the defendant as any other act which the law 
requires, by immemorial usage, to be performed at the 
trial. It is altogether impossible to admit the right 
of the Court, at its pleasure, to waive the performance 
of this act.” 


, New York. 

People vs. Constantino, 153 N. Y., 24. 

North Carolina. 

State vs. Morris, 84 N. C., 756. 

Pennsylvania. 

Peiffer vs. Commonwealth, 15 Pa. 468. 

South Carolina. 

State vs. Senn, 32 S. C. 392. 

Tennessee. 

Lee vs. State, 132 Tenn. 655. 

Texas. 

Cannon vs. State, 3 Texas 31; Grissom vs. State. 4 
Texas App. 374. 

Utah. 

People vs. Shafer, 1 Utah 260. 


12 


Vermont. 

State vs. Godfrey, Brayt. 170. 

Virginia. 

Johnson vs. Commonwealth, 102 Va. 927. 

West Virginia. 

State vs. Clark, 51 W. Va. 472. 

Wisconsin. 

Hempton vs. State, 111 Wis. 143. 

Wyoming. 

Cook vs. Territory, 3 Wyoming 110. 

We will now refer to the cases where they are allowed 
to separate under Code provisions . 

Arkansas. 

And though the rule formerly was different, the jury 
may now, by a provision of the Code of Criminal Pro¬ 
cedure, be permitted by the Court to separate. John¬ 
son vs. State, 32 Ark. 309. 

California. 

People vs. Ebanks, 117 Calif. 652. 

Connecticut. 

State vs. Babcock, 1 Conn. 401: ‘‘ Whatever might 
have been my opinion of the effect of this statute, had 
I been called upon to decide upon it * * * I do not 


_ 
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feel myself now at liberty to oppose an uniform prac¬ 
tice under it for a century/* 

Indiana. 

Evans vs. State, 7 Ind. 271. 

Iowa. 

Not allowed to separate if objection is made by de¬ 
fendant. State vs. Garrity, 98 Iowa 101. 

Kansas. 

“It is the aim of the law to surround a trial by such 
safeguards as will exclude all external and improper 
influences from the jury, and thus protect the rights 
of the defendant and prevent the conviction of the 
innocent.” State vs. Burton, 65 Kan. 708. 

Kentucky. 

Allowed to separate only for accident or sickness. 
Erench vs. Commonwealth, 100 Ky. 63. 

Nebraska. 

Ossenkop vs. State, 86 Neb. 547. 

Nevada. 

State vs. McMahon, 17 Nev. 365. 

North Dakota. 

State vs. Glass, 29 N. D. 620. 

Ohio. 

State vs. Terrell, 69 Ohio State 525. 
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Oklahoma. 

Yarbrough vs. State, 162 Pacific 678. 

Oregon. 

State vs. Shaffer, 23 Oregon 255. 

The only States where the jury is allowed to separate 
seem to be Minnesota, 3 Minn. 427, and the State of 
Washington, United States vs. Holt, 168 Fed. Rep. 147. 
In this last case, the Court stated: “There was no de¬ 
parture from the practice of this Court which has been 
uniform during the period of nineteen years since it 
was organized, although different from the practice in 
some other courts.’’ This last case was affirmed in 
218 U. S. 245. As this Court well knows, the Supreme 
Court of the United States recognizes and follows the 
practice of the court from which the case below comes. 

In the case of Maddox vs. United States, 146 U. S. 
149, the Court, speaking through Mr. Chief Justice 
Fuller, stated: 

“It is vital in capital cases that the jury should 
pass upon the case free from external causes tend¬ 
ing to disturb the exercise of deliberate and un¬ 
biased judgment. Nor can any ground of sus¬ 
picion that the administration of justice has been 
interfered with be tolerated. Hence, the separa¬ 
tion of the jury in such a way as to expose them 
to tampering, may be reason for a new trial, va¬ 
riously held as absolute; or prima facie, and sub¬ 
ject to rebuttal by the prosecution; or contingent 
on proof indicating that the tampering really took 
place. Wharton Cr. PI. and Pr. 821, 823, 824 and 
cases cited. 

“Private communications, possibly prejudicial, 
between the jurors and third persons, or witnesses, 
or the officer in charge, are absolutely forbidden, 
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and invalidate the verdict, at least unless their 
harmlessness is made to appear.” 

And further, on page 150, the Court said: 

“The text-books refer to many cases in which 
the action of the officer having a jury in charge, 
when prejudice might have resulted; or author¬ 
ized communications having a tendency to adverse 
influence; or the reading of newspapers containing 
imperfect reports of the trial, or objectionable 
matter in the form of editorial comment or other¬ 
wise, have been held fatal to verdicts.” 

Therefore, we submit that the Court did not have the 
power to deprive this appellant of the substantial right 
to have the jury locked up, which had been vested in 
him by the common law and by the immemorial prac¬ 
tice that had obtained in this jurisdiction for over a 
century. Even if it could be successfully contended 
that the Court could depart from the common law and 
exercise the function of a legislative body to change 
the practice, yet this verdict should not be allowed to 
stand because the Court told the jury they might read 
the headlines in the paper, one of which headlines con¬ 
tained the highly prejudicial statement that this ap¬ 
pellant had killed a third man. We cannot conceive of 
a statement that could be more highly prejudicial, be¬ 
cause in this case the defendant was practically tried 
for the killing of two men, and then when the infor¬ 
mation was conveyed to the jury through the public 
press, which they were told they had the right to read, 
that he had killed a third man, such a statement could 
not help from influencing the minds of the jury against 
the defendant and cause them to look upon him as a 
deep-dyed villain of whom society should be rid. 
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It was contended below, and doubtless will be con¬ 
tended in this Court, that we did not ask the jury dur¬ 
ing the trial if any one of the jurors had read this ob¬ 
jectionable headline. The fallacy of such a contention 
is obvious. We were placed in an unenviable position. 
If we had asked the jury if any of them had read in the 
headlines of the papers that it was charged that the 
appellant had killed a third man; by the asking of such 
a question we would have apprised any of them who 
might not have read the headline of the very thing we 
did not want them to know about and would ourselves 
have planted in their minds the very prejudice we are 
now objecting to. If the jury had not been allowed to 
separate, then the appellant would not have been placed 
in a position so awkward. 

The jury, being men of intelligence, are presumed to 
have read the headline, against which reading the 
Court gave no prohibition. In the case of Meyer et al. 
vs. Cadwalader, 49 Fed. Rep. 35, Atchison, Circuit 
Judge, stated: 

“It is idle to say that there is no direct evidence 
to show that the jury read these articles. They 
appeared in the daily issues of leading journals 
and were scattered broadcast throughout the com¬ 
munity. The jury separated at the close of each 
session of the court, and it is incredible that, going 
out into the community, they did not see and read 
these newspaper publications. That these public 
statements were well calculated to prejudice the 
jury against the appellants and deprive them of a 
fair trial is a proposition so plain that it would be 
a sheer waste of time to discuss it. Good ground, 
therefore, here appears for setting aside the 
verdict. 

“But it is strenuously urged on behalf of the 
government that counsel for plaintiffs waived all 
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right to object to a verdict on account of these 
articles because they did not openly call the at¬ 
tention of the Court to the same, enter their ob¬ 
jection to further proceeding with the trial and 
except to the adverse ruling on the objection. The 
fact, however, is that immediately after the earliest 
of the newspaper articles appeared, the plaintiff’s 
counsel did make an application at chambers 
to the judge presiding at the trial for the with¬ 
drawal of a juror and the continuation of the case 
until the next term on the ground that a fair trial 
had become impossible by reason of such publica¬ 
tion. This application was resisted by counsel for 
the government, and for reasons which then 
seemed satisfactory to the judge was refused. 
What more then was incumbent upon the plain¬ 
tiffs! It is true that these articles which they 
brought to the attention of the judge were less 
objectionable than those which subsequently ap¬ 
peared and to which particular reference has been 
made in this opinion. But we think the plaintiffs ’ 
counsel have done their whole duty in the premises 
and were not under obligation to renew tlieir appli¬ 
cation to stop the trial.’ ? 

On a motion for rehearing, Butler, District Judge, 
concurred in the decision of Judge Atchison. 

The case just cited was a civil case where only dol¬ 
lars and cents were involved. In the case at bar a 
human life-is at stake; and if the jury were presumed 
to have read the articles in that case, surely the pre¬ 
sumption should hold in the present one. Counsel for 
appellant called the attention of the trial justice not 
only to this objectionable article but to other objec¬ 
tionable articles, and did everything they could to pre¬ 
vent the trial from proceeding. They made a motion 
to withdraw a juror and continue the case. 

In the case of United States vs. Ogden, 105 Fed. Rep. 
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371, which was a criminal case where a new trial was 
granted because of objectionable publications, the lan¬ 
guage of Judge Atchison is quoted with approval. 

In concluding this point, is this Court going to up¬ 
hold a judgment decreeing this boy to die when the 
presumption is that the jury read these prejudicial 
headlines, which were false, and which the jury had 
no right to see! When the Court below, as we con¬ 
tend, improperly permitted the jury to separate, he 
ran the risk of their being prejudiced by outside influ¬ 
ences, and when it was called to his attention that he 
had permitted the jury to read the headlines of the 
papers, and that one of the headlines contained this 
objectionable statement, it was his duty to grant the 
defendant’s request to stop the trial and begin it anew, 
so that whatever verdict was reached would be the 
result produced solely by the evidence heard by the 
jury from the witnesses in the presence of the de¬ 
fendant. 

The second, third, fourth, fifth and sixth assignments 
of error will be treated together. They are as follows: 

2. In permitting the witness Loving to state the de¬ 
tails of the robbery and killing of Wallace Mulcare by 
the defendant one hour before the shooting of Arm¬ 
strong. P. 14. 

3. In refusing to permit the defendant to admit, in 
order to keep from the jury the prejudicial details of 
the robbery and killing of Mulcare, that the defendant 
was suspected of having committed a felony; that 
Armstrong knew it; that he was wanted by the police 
and that Armstrong had the right to arrest him. P. 14. 

4. In permitting the witness Loving to describe the 
appearance of Mulcare and that he was groaning after 
the defendant had left the scene. P. 18. 


\ 
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5. In overruling the motion of the defendant to strike 
out the testimony of the witness Loving in so far as it 
related to the killing of Mulcare. P. 18. 

6. In overruling the motion of the defendant to strike 
out so much of the confession of the defendant as re¬ 
lated to what had occurred in the store of Wallace 
Mulcare. P. 22. 

The appellant, although placed on trial under indict¬ 
ment charging him with murder in the first degree for 
the killing of Armstrong, was in fact tried also for the 
killing of Wallace Mulcare, whom it was alleged the 
defendant had robbed and shot about an hour before 
he shot Armstrong. All the details with reference to 
the robbery and killing of Mulcare were admitted by 
the trial Justice over the objection of the appellant for 
the purpose of showing motive on the part of appellant 
for the killing of Armstrong. It is the contention of 
appellant that there was no connection between the 
homicides, and that, therefore, no evidence was ad¬ 
missible in the case except that which related to the 
alleged murder of Armstrong. When this objection on 
the part of appellant was overruled, the appellant con¬ 
tended that he could not have a fair trial if the Court 
permitted all the horrible details connected with the 
robbery and killing of Mulcare to be admitted. In 
other words, the appellant was called upon to defend 
against two charges of murder at the same time. An 
indictment containing two counts under each of which 
a defendant is charged with a separate and distinct 
murder, could not be upheld. This being so, how can 
a defendant be placed upon trial under an indictment 
charging the murder of one man and yet be called upon 
to defend against the murder of another man when he 
had no notice that he was to be so charged? This is 
the exact situation with which the appellant was con- 
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fronted at the trial of this case. In order to keep out 
the gruesome details connected with the robbery and 
the killing for which the defendant was not on trial, 
the defendant offered to admit that he 1 ‘was suspected 
of having committed a felony in killing Wallace Mul- 
care within an hour of the shooting of Armstrong, and 
that he was wanted by the police for its alleged com¬ 
mission, and Armstrong had the right to arrest him as 
a suspect of having committed the said felony.’’ The 
Court refused to permit this admission to be made. 
The evidence, the Court ruled, was admissible as show¬ 
ing motive. Why was it necessary to introduce all the 
facts relating to a homicide for which the defeendant 
was not on trial? It was said that the defeendant 
could not admit anything in a capital case. The ad¬ 
mission attempted to be made was in the interest of 
the defendant and was made for the purpose of keep¬ 
ing out evidence which would be calculated to preju¬ 
dice the jury against him. A defendant in a capital 
case has the right to plead guilty where there is no 
statutory provision to the contrary, and while the point 
was not passed upon in the case of United States vs. 
Green, 40 Appeals, D. C., 427, Mr. Justice Van Orsdel 
stated: 

“Much has been said at bar in an exceptional 
appeal brought by counsel for the defendant of 
the right of the defendant to plead guilty in a 
capital case when there is no statutory provision 
to the contrary, and thus avoid the issue for trial 
by jury. It is unnecessary to determine whether 
the defendant, in the absence of a law to the con¬ 
trary, has the right to enter a plea of guilty in a 
criminal proceeding.” 

The plea of guilty may be entered in a capital case. 
Commonwealth vs. Green, 9 Allen 585; State vs. Almy, 
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N. H., 28 Atlantic 374; United States vs. Dixon, 1st 
Cr. C. C. 414. 

If the defendant can plead guilty in a capital case, 
surely he can make an admission in such a case which 
would keep out prejudicial details. Even in cases 
where a motive is sought to be proved for the com¬ 
mission of a crime, it is well settled that the details 
connected with the crime are not admissible in evidence. 

In the case of Boyd vs. United States, 142 U. S. 454, 

“The witnesses went into details as fully as if 
the defendants had been upon trial for the rob¬ 
beries the}’ were, respectively, charged by the evi¬ 
dence with having committed. The admissibility 
of this evidence was attempted to be sustained, in 
part, upon the ground that Martin Byrd and his 
crowd, having the right to arrest the parties guilty 
of the robberies, were entitled to show that the rob¬ 
beries had been, in fact, committed by the de¬ 
fendants.’ * 

At page 458, the Court said: 

“No notice was given by the indictment of the 
purpose of the government to introduce proof of 
them. They afforded no legal presumption or in¬ 
ference as to the particular crime charged. Those 
robberies may have been committeed by the de¬ 
fendants in March, and yet they may have been 
innocent of the murder of Dansby in April. Proof 
of them only tended to prejudice the defendants 
with the jurors, to draw their minds away from 
the real issue, and to produce the impression that 
they were wretches whose lives were of no value 
to the community, and who were not entitled to 
the full benefit of the rules prescribed by law for 
the trial of human beings charged with crime in¬ 
volving the punishment of death. Upon a careful 
scrutiny of the record, we are constrained to hold 
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that, in at least the particulars to which we have 
adverted, those rules were not observed at the 
trial below. However depraved in character, and 
however full of crime their past lives may have 
been, the defendants were entitled to be tried upon 
competent evidence, and only for the offense 
charged/ ’ 

Wharton’s Criminal Evidence, pages 1689, 1690. 
The author states: 

“And on the same principle, it is relevant as 
showing motive, to introduce evidence that the 
deceased was a prosecutor of or a witness against 
accused for another offense; thus, on a homicide 
prosecution, a complaint filed or an indictment 
procured by deceased against accused, is admissi¬ 
ble in evidence tending to show motive. 

“But while such evidence is relevant as show¬ 
ing motive , it is irrelevant and improper to admit 
evidence of the facts connected with the other 
crime charged against accused” (Italics ours.) 

In the case of Martin vs. Commonwealth, 93 Ky. 193, 
the Court stated: 

“So it was competent to show in this case that 
the accused had been indicted for robbery at the 
instance of the deceased, but not to establish the 
offence by testimony of the facts necessary to show 
guilt, or to permit the entire record, including the 
affidavits for a continuance, to be read to the jury. 
The appellant was being tried for two offences. 
His guilt of robbery was permitted to be shown in 
order to fix upon him the crime of murder, and 
must have been prejudicial to his substantial 
rights. This character of evidence is likely to be 
wrongfully considered by a jury and made to con¬ 
stitute a part of the offence for which the party 
is being tried, as it might well be argued that one 
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so depraved as to commit the crime of robbery 
would not hesitate to commit murder; and we 
think, therefore, proof of the charge of robbery on 
the facts, with the view of showing guilt, was 
error. Such evidence goes to a jury as a matter 
of necessity, for the purpose alone of showing mo¬ 
tive on the part of the accused to commit the crime, 
and no more than is necessary to show motive 
should be allowed, and then the jury told the pur¬ 
pose for which the evidence is to be considered by 
them.’ 9 

To the same effect is the case of Commander vs. State, 
60 Ala. 1; Pinckford vs. State, 13 Texas Court of Ap¬ 
peals, 468. 

In the case of Carden vs. State, 84 Ala. 419, the Court 
said: 


4 4 2. It was not competent, however, for the State 
to enter into an investigation as to the guilt or 
innocence of the defendant of the charge of bur¬ 
glary or larceny involved in that indictment. The 
merits of that prosecution could not be entered 
into on this trial. If it could be, there would vir¬ 
tually be a trial of two separate felonies charged 
against the same defendant, progressing simul¬ 
taneously, on their merits and on distinct indict¬ 
ments; for if the State were permitted to prove the 
guilt of the defendant under the burglary indict¬ 
ment, it would be competent for the defendant to 
rebut this evidence by proof of the contrary, show¬ 
ing his innocence. This would, in every essential, 
be a trial for another felony other than murder, 
which is alone involved in the indictment under 
which the defendant is charged in the present case. 
This would not only multiply issues indefinitely, as 
any number of similar collateral indictments might 
be injected into a pending prosecution, but it would 
operate greatly to prejudice defendants so as to 
render a perfectly fair trial of them, in many in- 





24 


stances, impracticable, if not quite impossible.” 

In the case of Williams vs. State, 69 Ga. 31, the Court 
said: 


“The time when the Donaldson money was lost 
and the manner of its loss, in order to show that it 
had been stolen, was relevant and admissible, be¬ 
cause deceased had charged defendants with hav¬ 
ing it or part of it—thus showing motive to get 
rid of her. But to go into a full trial of the de¬ 
fendant for the larceny, would have been to try 
another crime and to multiply issues. The ques¬ 
tion was not whether the defendant was guilty of 
larceny or innocent, but was he mad with her for 
charging it on him, and thus had motive to kill 
her, after an unavailing effort to remove her with¬ 
out the State.” 

We submit that the robbery and killing of Mulcare 
was proved in the minutest detail. The evidence was 
offered the same as if the defendant had been upon 
trial under an indictment for the murder of Mulcare. 
We submit that under the authorities at least the de¬ 
tails were inadmissible. Even if it were decided that 
we did not have the right to make the admission as 
above set forth, still the government had no right to 
go further than prove that appellant was in Mulcare’s 
store; that Loving heard the shot, came out and found 
Mulcare wounded; that he reported the matter to Arm¬ 
strong and that he and Armstrong went to Union Sta¬ 
tion and that he pointed out the appellant to Arm¬ 
strong. The Court allowed Loving to testify as follows: 

“The witness then testified (page 222), that it 
was about 5:30 in the evening of December 14th, 
and Mr. Mulcare was about to close, when this 
fellow came in and asked to see a pair of gloves. 
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Mr. Mulcare took a couple of pairs out of the case 
and showed them to him; that he tried them on 
and claimed they were too large for him and 
wanted to know if Mr. Mulcare had a smaller pair. 
Mr. Mulcare said he did not have a smaller pair 
in stock at present. At that time the defendant 
stepped back, put his hand in his mackinaw coat 
and drew his revolver out and said, ‘Come around 
here and give me your money and do it quick,’ 
and Mr. Mulcare said, ‘Look here, boy, you are 
wrong, you are wrong/ just like that, and walked 
slowly towards his cash register as if to get his 
money. Instead of getting his money he drew a 
drawer out from underneath his cash register and 
he got his gun out and fired, and this boy ducked 
kind of behind the cash register, and by that time 
witness went out the rear door at the end of the 
store and did not see the balance; that the de¬ 
fendant was raising up as witness went out the 
rear door; that after witness went through the 
rear door he heard another shot; that witness ran 
through the alley and around into N Street and up 
to 14th Street and back to the store again, found 
Mr. Mulcare lying on a blanket; somebody had laid 
him on a blanket, and there was a lot of people in 
the store. The defendant was not there at this 
time. 

“Thereupon the following occurred: 

“Mr. Hawken. I object to any further testimony, 
your Honor. 

“The Court. Overruled. 

“Mr. Hawken. Exception. 

“Witness further testified that he observed Mr. 
Mulcare after he came back to the store and he 
looked very pale and was groaning; 

Under no rule of evidence was this testimony ad¬ 
missible. Julius Moeller testified (page 18 of the rec¬ 
ord) “that there was a wallet taken from the prisoner 
and that the wallet contained several checks, some of 
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them with Mr. Mulcare’s name on them.” Therefore, 
when the witness Loving was allowed to testify that 
after he heard the shot and came back and the defend¬ 
ant looked very pale, which showed that defendant had 
shot Mulcare; and then, after the shooting of Arm¬ 
strong, when the witness was allowed to testify that 
defendant had Mulcare’s wallet, which witness took 
from him, it showed that he had also robbed Mulcare. 
The evidence of Loving as to what the defendant did 
while in the store and what he said, was calculated to 
prejudice the jury against the defendant in that it had 
the effect of causing them to reach the conclusion that 
the defendant was a desperate character and a wicked 
wretch. The government attempted to justify the in¬ 
troduction of this evidence under the case of Moore vs. 
Lnited States, 150 U. S. 157. That case does not sup-* 
port the government’s contention. There was no evi¬ 
dence in the Moore case which tended to prove the de¬ 
tails connected with the killing of Camp. It was at¬ 
tempted by circumstantial evidence to show that Camp 
was dead; that Moore was the last person seen with 
Camp, and that Moore knew that Palmer was searching 
for the body of Camp; and in this manner to establish 
a motive on the part of Moore to kill Palmer. The 
whole evidence in the case of Moore was circumstan¬ 
tial, and any circumstance that tended to prove the 
guilt of Moore in connection with the death of Palmer 
was admissible; but in the case at bar, the evidence was 
direct. There were at least six witnesses who saw Arm¬ 
strong and the appellant together at the time the shots 
were fired by the appellant, one of which caused the 
death of Armstrong. In other words, it was not nec¬ 
essary in the present case to prove that the appellant 
killed Mulcare in order to establish his guilt for the 
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killing of Armstrong. In the Moore case, it was neces¬ 
sary to prove that Camp had disappeared and that 
Moore was the last person with him and that Moore 
knew that Palmer was searching for Camp’s body in 
order to create an inference that Moore desired the 
death of Palmer in order to keep him from finding the 
dead body of Camp for which he was searching. There 
was no such necessity in this case. As stated before, 
there were eye-witnesses to the shooting of Armstrong 
by appellant. Had there been any question in the case 
as to whether or not the appellant in fact shot Arm¬ 
strong, then the fact that he had previously shot Mul- 
care might have become material as a circumstance 
tending to prove that the appellant shot Armstrong. 
In other words, if after shooting Mulcare, it had been 
shown that the defendant went to Union Station, and 
that Armstrong was a detective and was in Union 
Station, and that the two were seen in close proximity 
and were seen to go away together, and then Arm¬ 
strong should have been found dead and the defendant 
had fled, evidence might then have been admissible to 
show that the appellant had previously shot Mulcare, 
that Armstrong was a detective whose duty it was to 
arrest defendant for the previous crime, and that the 
defendant knew that Armstrong was a detective and 
had shot him in an attempt to get away, and had gotten 
away and no one had seen the shot fired, then the evi¬ 
dence might have been admissible; but no such neces¬ 
sity existed in this case. Why was it necessary to show 
motive in this case? They had the direct evidence of 
the shooting. Consequently we say that the evidence 
as to the robbery and shooting of Mulcare served no 
legitimate purpose in the trial, but had only the effect 
of prejudicing the jury against the defendant. 
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The seventh, eighth and ninth assignments of error 
will he treated under the same head. They are as 
follows: 

7. In permitting the witness Edward W. Wheeler to 
testify “that the warden of the prison in Maine handed 
witness a letter addressed to him hy a prosecuting at¬ 
torney in Maine relating the details of the record’’ of 
the defendant. P. 28. 

8. In allowing the witness Wheeler to refresh his 
recollection from a letter that he did not write and 
which was not read to the defendant. P. 33. 

9. In allowing the said Wheeler to testify after re¬ 
freshing his recollection from the said letter that he 
asked the defendant “if it was not true that when the 
Derby house in Calias was searched that a bath room 
door was opened and that he (the defendant) covered 
the officers with revolvers and drove them off and 
made his escape,” and to which question the witness 
did not testify that the defendant made anv answer. 
P. 27. 

The witness Wheeler (page 23 of the record) testi¬ 
fied that the warden of the prison in Maine handed 
witness a letter addressed to him by a prosecuting 
attorney in Maine relating to details of the record of 
defendant. In this case the defendant was charged 
with one murder, and a second murder was proved, 
and in addition to this the Court allowed the witness 
Wheeler to testify that a prosecuting attorney had sent 
a letter to the warden of the jail containing the record 
of the defendant. What conclusion could the jury have 
drawn from such a statement except that the defendant 
had a criminal record. A prosecuting attorney would 
not send a letter to the warden of a jail containing the 
record of the defendant unless it was a bad record. 
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The government could not introduce evidence as to the 
defendant’s record because the defendant did not take 
the stand and did not offer anv evidence as to his good 
record. Through this means, it was inevitable that the 
jury should get the impression that the defendant had 
a criminal record, and we submit that it was highly 
improper and prevented the defendant from having a 
fair and impartial trial. 

The witness Wheeler was further permitted to testify 
that he asked the defendant “if it was not true that 
when the Derby house in Calais was searched that a 
bath room door was opened and that he (the defendant) 
covered the officers with revolvers and drove them off 
and made his escape,” to which question the witness 
did not testify that the defendant made any answer. 
(Page 27.) 

In the Billings Case, cited below, a detective testified 
that “after the defendant’s picture had been taken at 
police headquarters, the picture was handed the wit¬ 
ness by one of the men in the gallery, which the witness 
exhibited to the defendant, and that the witness said: 
‘What have you got to say now? Do you still say you 
have never been arrested before?’ That the witness 
did not answer.” 

In that case (Billings vs. United States, 42 D. C. 
Appeals 414) Mr. Justice Robb, speaking for the Court, 
said: 

“The fact in issue was the guilt or innocence 
of the defendant of the crime charged, and the 
presumption of innocence attended him at the trial; 
yet the jury were clearly given to understand that 
he was a man with a criminal record. The lan¬ 
guage used by the detective was talismanic. Un¬ 
doubtedly the jury understood that the gallery re¬ 
ferred to was the Rogues ’ Gallery, and appreciated 
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to the fullest extent the allusion to the photograph 
which the detective had shown the defendant.’’ 

The Court goes on to say: 

‘ ‘ In State vs. Shuford, 69 N. C. 486, it was held 
error to permit a witness, at the trial of a mother 
for the murder of her infant child, to relate a 
statement made by the mother of the defendant in 
her presence and about the time of her arrest that 
the defendant ‘had a child this way before and 
put it away,’ to which the defendant made no 
reply. The Court observed that there was no con¬ 
nection between the two crimes, and that evidence 
tending to prove the former ‘was held irrelevant 
but well calculated to prejudice and mislead the 
jury.’ 

“In the present case, it is not unlikely that the 
result would have been the same had the inad¬ 
missible testimonv been excluded, but we cannot 
assume that it would have been. It clearly appear¬ 
ing that this testimony was prejudicial to the de¬ 
fendant, it is our duty to reverse the judgment, to 
the end that he may have a fair and impartial 
trial.” 

The reference to the record in the case at bar was 
undoubtedly understood by the jury to refer to the 
fact that the defendant had a criminal record, and the 
jury must have understood it to the fullest extent. In 
addition to this, the witness was allowed to state that 
he asked the defendant if he had not held up two 
officers in another State and made an escape, to which 
the defendant made no reply. What could be more cal¬ 
culated to mislead and prejudice a jury against the 
defendant, especially so in a case where the defendant 
was on trial for his life charged with the murder of a 
detective. 
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The 11th assignment of error is based upon the re¬ 
fusal of the Court to grant defendant’s prayer No. 6, 
which is as follows: 

“If you believe from the evidence that the de¬ 
ceased ran the defendant and that when the de¬ 
ceased caught the defendant the latter drew a pis¬ 
tol which was accidentally discharged in a scuffle 
which ensued between the defendant and the de¬ 
ceased for the possession of the pistol and as a 
result a mortal wound was received by the de¬ 
ceased of which he died, then you should find the 
defendant guilty of manslaughter. ’ ’ 

This prayer was based on the testimony of Judge 
White, who was the most intelligent witness in the case, 
and the witnesses Mclnerney and Carr. Judge White 
testified (pages 12 and 13 of the record): 

“After leaving the Pullman window, where I 
had gotten my reservations, I stepped to the mid¬ 
dle of the corridor, which is between the Pullman 
window and the railroad ticket office, and while 
standing there facing towards the main waiting 
room, which I suppose is in a southerly direction, 
I saw someone start to run toward the main wait¬ 
ing-room, from a few paces behind me, and my left 
side nearest the Pullman window, and just at that 
time someone called out a short word, it sounded 
like 1 Stop, ’ on the other side of me, and my atten¬ 
tion was then called to a much larger man, who 
started to run in the same general direction, to¬ 
ward the waiting-room, but on the side nearest the 
ticket office. The two of them ran, the smaller 
man and the larger one, nearly parallel, the smaller 
man a little ahead, until they passed through the 
columns, which separate the smaller corridor from 
the main waiting-room, the smaller man running 
against a woman as he went through the columns, 
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and turning to the right towards the main entrance 
to the station, the larger man caught up with him 
as he crossed him at that point, and grabbed him; 
the smaller man seemed to back down, and then^ 
with the larger man’s back to me and the smaller 
man a little to one side just beyond the larger man, 
the larger man having hold of him, I heard a pistol 
shot. The larger man kept hold of him and seemed 
to attempt to grasp him around the arms, and 
then I heard two more pistol shots in close suc¬ 
cession, one after the other; by that time the pair 
had gotten over towards one of the rows of seats, 
and the larger man forced the smaller man down 
on the seat.” 

The witness Mclnerney testified (page 12): 

“Q. Mr. Mclnerney, as I understood, your at¬ 
tention was attracted to this by hearing the first 
shot fired? 

“A. Yes, sir. 

“Q. And the moment you heard that shot fired 
you turned and looked at these two men? 

“A. Yes, sir. 

“Q. And at that time the two men were to¬ 
gether? 

“A. It looked that way to me. Mr. Armstrong’s 
back was to me. 

“Q. But they were grappled together? 

“A. Yes, sir. 

“Q. And while they were grappled together the 
other two shots were fired? 

“A. Yes, sir.” 

Dr. William B. Carr (page 8) testified that the course 
of the bullets was in a transverse line across the body 
and through the leg, and that only one of the three 
wounds was mortal. 

We submit that we had a right to have the question 
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presented to the jury as to whether or not the mortal 
wound was fired accidentally and as the result of a 
struggle. The evidence showed clearly that the men 
were struggling, and in his endeavor to get the pistol 
how can it be said that the fatal shot was not fired 
when the detective tried to wrest the pistol out of the 
boy’s hand. That the shots were fired in a scuffle is 
shown by the course of the bullets. One bullet went 
in on the right side of the detective’s body, while an¬ 
other bullet went in on the left side, and the third bullet 
went through the leg, and the course of all the bullets 
was in a transverse line across the body. We there¬ 
fore submit that this evidence required the Court to 
instruct the jury that if they believed the evidence of 
the witnesses that the shot was fired accidentally, then 
the defendant was guilty of manslaughter. He was 
not entitled to be acquitted on this evidence, because 
in taking the gun from his pocket, either durin gor 
before the struggle, it is uncertain which, he did a 
wrongful act, and having done a wrongful act, if a 
mortal wound was inflicted as the result of the detec¬ 
tive trying to take the gun from him, we submit that 
he was guilty of the lesser grade of homicide, namely, 
manslaughter. 

The 12th assignment of error relates to the miscon¬ 
duct of the Assistant District Attorney in calling the 
defendant a ‘‘little villain” (Record, page 29). 

Because of this misconduct, counsel for the defend¬ 
ant moved that a juror be withdrawn, which motion 
was overruled and an exception noted. 

The remark referred to was extremely prejudicial 
in this case. Here was a defendant who was in theory 
tried for one murder, but in fact tried for a double 
murder, and then the witness Wheeler was permitted 
to testify to various things the defendant had done 
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which showed deep criminality. The evidence was 
offered ostensibly for the purpose of reflecting upon 
the mental condition of the defendant and was ad¬ 
mitted and should be considered by the jury for no 
other purpose. Now when the evidence was offered 
for that purpose and that purpose alone and then the 
Assistant District Attorney in addressing the jury 
characterized the defendant as a “little villain,” the 
remark was highly objectionable because it had the 
effect of causing the jury to reach the conclusion that 
it was based upon the testimony, which had been ad¬ 
mitted for the sole purpose of reflecting upon the men¬ 
tal condition of the defendant. 

For the foregoing reasons we respectfully submit 
that the case should be reversed. 

S. McComas Hawken, 
George F. Havell, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1921. 


John McHenry 1 


v. 


^No. 3540. 


United States. J 


No. 6, Special Calendar. 


APPELLEE’S BRIEF. 


STATEMENT OF THE CASE. 

The appellant, McHenry, was tried upon a charge 
of murder in the first degree, the indictment being 
in one count and charging the infliction of three 
bullet wounds in and upon the body of the deceased. 
The indictment was founded upon the shooting, and 
subsequent death, of James E. Armstrong. It devel¬ 
oped that Armstrong’s body disclosed three bullet 
wounds and that, at least in the opinion of one of 
the testifying physicians, only one of them was fatal. 
The shooting occurred in Union Station, in this city, 
on the 14th day of December, 1919, death resulting 
on the 20th day of December, 1919, six days later. 
According to the witnesses the shooting took place 
when the deceased was about to place the appellant 
under arrest and during a struggle which followed, 
between them, immediately upon such attempt. 
About an hour prior to the shooting in Union Station 
the appellant had robbed and shot to death Wallace 
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Mulcare in the latter's place of business, an auto¬ 
mobile accessory store, on Fourteenth Street NW., 
in this city. The deceased, Armstrong, was a detec¬ 
tive connected with the Metropolitan police force, 
and upon leaving Mulcare's store, where, following 
the shooting of Mulcare, he had obtained the details 
of the crime, went to Union Station for the purpose 
of apprehending the appellant. When the appellant 
was pointed out to him in the station he pursued and 
caught up with him, and the appellant drew a pistol 
and fired. Armstrong endeavored to maintain his 
arrest and a struggle ensued, during which appellant 
fired two more shots. The defense was insanity. 
The appellant was found to be guilty as indicted and 
he is now under sentence of death. Evidence was 
admitted by the trial court relating to the robbery 
and shooting of Mulcare, and to its admission the 
appellant duly objected. 

At the commencement of the trial and after the 
jury had been sworn the appellant requested that 
the jury be confined in the custody of the marshal 
for the duration of the trial, and this request was 
denied. The court allowed the jury to separate, 
with the admonition that they were not to read any 
newspaper articles bearing upon the case and that 
they could determine whether or not an article 
related to the case by reference to its headlines. A 
headline in a Washington newspaper, published dur¬ 
ing the progress of the trial, embodied the statement 
that the prosecution charged the appellant with the 
killing of a man near Boston. 
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ARGUMENT. 

Twelve errors are assigned by the appellant, and 
urged by him, in seeking a reversal of the judgment 
of the court below. Certain of the errors assigned 
have been grouped by the appellant in his brief for 
convenience of discussion, and the appellee will pur¬ 
sue a like course in discussing the questions pre¬ 
sented for the determination of this court. 

The first and tenth assignments of error, which, as 
stated by the appellant, relate to motions affecting 
the jury, will be considered together. The first as¬ 
signment is based upon the court’s refusal of the 
appellant’s request, made at the judge’s bench out¬ 
side the hearing of the jury and after it had been 
sworn, to keep the jury together and lock it up in 
charge of the marshal and not allow it to separate 
until after it had rendered its verdict, which request, 
made in the form of a motion, was overruled and an 
exception noted. The tenth assignment is predi¬ 
cated upon the refusal of the court to grant the 
appellant’s motion to withdraw a juror and continue 
the case because of certain headlines appearing in 
newspaper articles published during the trial, one of 
the headlines stating: “ Prosecution charges boy 
slayer of two here killed man near Boston.” No 
effort was made by the appellant, either during the 
trial, when the headlines complained of appeared in 
the press, or at the conclusion of the trial, after the 
jury had rendered its verdict, to ascertain if the jury 
or any one or more members thereof had read the 
headlines in question. There was no evidence that 
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any juror or jurors saw or read any of the headlines 
which, it is contended, were prejudicial to the appel¬ 
lant, other than such inference as might be drawn 
from the publication of the articles themselves. 

The question presented by the first assignment 
of error deals with the right of a defendant, on trial 
in a capital case, to have the jury which is to pass 
upon the question of his guilt or innocence confined, 
during the continuation of the trial, in the custody 
of the proper officer and to be thus, for such period 
and as a body, entirely estranged from the com¬ 
munity. The solution of this question necessarily 
involves the discussion and determination of one of, 
perhaps, equal importance, which is: Whether or 
not the right to lock up the jury in a capital case 
in the custody of the marshal is so far a matter 
in the discretion of the trial judge as to negative 
the proposition that the denial of such right, if 
right it may be called, constitutes reversible error. 

It is not denied that the authorities entertain 
widely divergent views upon this question, and many 
decisions will be found in a great number of juris¬ 
dictions which hold contrary opinions upon it. 
We purpose to show that in this jurisdiction the con¬ 
finement of a jury in a capital case, or its libera¬ 
tion under safeguards to the defendant in the form 
of explicit admonitions as to their conduct, is in 
the discretion of the judge presiding at the trial. 
The appellant contends that, even as his brief is 
in course of preparation, a jury in the case of United 
States v. Sullivan and others —not a homicide case— 
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has been locked up by the same judge who tried 
the appellant’s case. This assertion but emphasizes 
our position. The trial court may with propriety, 
and we contend should as a matter of duty, lock 
up the jury in any criminal case when there is a 
suspicion that the defendant, or those associated 
with him, is capable and some idea that he or they 
might be able to influence the jury. This was exactly 
the situation presented to the court in the case men¬ 
tioned by the appellant. Sullivan and others had 
once before been placed on trial—a trial that en¬ 
dured through many weeks—and the jury, which had 
been permitted to separate, disagreed under such cir¬ 
cumstances as to at least justify an inference that 
some unwarranted influence had been brought to bear 
upon it. The court, therefore, when the defendants 
were again placed on trial, and because of this inference 
or suspicion , caused the jury to be sequestered from 
the rest of the community, which was a proper exer¬ 
cise of judicial discretion. 

After the jury in the instant case had been sworn, 
and before the introduction of any testimony, counsel 
for the appellant, at the judge’s bench, moved the 
court to lock the jury up, in the custody of the 

marshal, and not to permit them to separate during 
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the trial. This motion was overruled. The court, 
before recess, admonished the jury as follows: 

The Court. Gentlemen of the jury, as I 
stated to you at the beginning of this hearing, 
it has not been—it has, until the last year or 
so—the custom to lock a homicide first-degree 
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jury up and keep them in confinement until 
they had reached their conclusion. It seemed 
to me, and it has for some years, that it was 
unfair to a jury to take them away from their 
homes when they were doing the State’s jury, 
to make it as disagreeable for them as it must 
necessarily be in the limited apartments here 
that we have for night lodgers; so that I have 
for some years not locked juries up in homicide 
cases. But that makes it all the more impor¬ 
tant that every one of you should obey the 
admonition of the court and not discuss the 
case with any person whatever, or permit any 
person to come and discuss the case with you, 
and also not to read anything that you might 
see in the press with regard to the case. You 
can tell by the headlines. So, when you hear 
the testimony, you should be in a frame of 
mind so that you can hear it as unbiased and 
as though you had actually been incarcerated. 

I am not going to repeat that admonition 
every time we adjourn. You are all men of 
intelligence and you know your duty, and you 
have taken your oath to try this man accord¬ 
ing to the law and the evidence, and you could 
not do that if you listened to any outside 
influence whatever. Therefore, I say it is up 
to you and your oaths and your honors, and I 
fully trust you. 

The reason underlying the ancient common-law 
practice of confining juries in homicide cases—in 
fact, in the trial of any case involving the commission 
of a felony—is, of course, to insure that the jury, in 
reaching their verdict, shall be guided only by the 
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evidence delivered in the court room and by the 
court’s instructions as to the law. If, however, with 
the advance of civilization, it appears that other 
means, equally efficacious and more expedient, are 
at hand to attain this end, it is submitted that such 
means should and may with propriety be resorted 
to by the courts. 

Let us, for a moment, inquire into the composition 
of the jury which passed upon the appellant’s guilt 
or innocence and, in that connection, briefly review 
the character and qualifications of its individual 
members. Sworn to well and truly try the appel¬ 
lant’s cause, after searching examination as to their 
fitness by counsel for the appellant as well as for the 
Government, were the following good and lawful men 
of the District of Columbia: Willard D. Bigelow, 
Benjamin C. Marshall, Charles P. Sherzer, Rupert N. 
Koblegard, Frederick H. Brooke, Henry Hanford, 
Joseph Wells, Harry T. Payne, J. Lee Whitmore, 
Lewis Holmes, Samuel G. Wooding, Sidney H. 
Reizenstein. 

Numbered among these gentlemen are auditors, 
chemists, architects, jewelers, florists, bakers, manu¬ 
facturers, clothiers, and merchants; men respected 
and enjoying a high standing in the community and 
with reference to whom the taking of a juror’s oath 
would seem unquestionably to guarantee a fair and 
impartial trial to the appellant. Can it be fairly 
urged, in the light of the trial court’s admonition to 
men of this caliber, that they, or any one of them, 
would consciously or otherwise permit themselves to 
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be influenced, in arriving at their verdict, by any 
means except the testimony of witnesses given from 
the witness stand, and the court’s directions as to the 
law delivered from the bench? 

There is, in this connection, another consideration 
which is deemed worthy of mention. It has always 
been, as this court well knows, difficult to obtain a 
petit jury for the trial of a first degree homicide case. 
This difficulty, in recent years, has become more and 
more pronounced. Citizens called for jury service 
in the criminal courts are prone, when examined on 
their voir dire with reference to their qualifications 
to sit in capital cases, to urge, it is submitted because 
of their dislike of such cases and the increased re¬ 
sponsibility their trial entails, such excuses as con¬ 
scientious scruples against capital punishment, un¬ 
willingness to convict on circumstantial evidence 
alone, and formed opinions as to the guilt or innocence 
of the party which might not be set aside if they were 
sworn as jurors. If to the already existing diffi¬ 
culties surrounding the selection of a jury for service 
in a capital case is to be added the necessity, as a 
matter of positive law, of confining juries in such 
cases in the custody of the marshal from the time 
they are sworn until they shall have reached their 
verdict, it will be almost impossible, from a practical 
standpoint, to qualify a petit jury for service in 
such a case. And the fact that prospective jurors 
would bring with them into court the knowledge of 
this new and burdensome requirement is, we think, 
too obvious to necessitate further comment. 
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Appellant contends, and his contention is not dis¬ 
puted, that, by section 1 of the District of Columbia 
Code, the common law is in force in this jurisdiction. 
By the ancient common law it was the custom, in 
trials of capital crimes, to keep the jury together in 
charge of an officer who should not allow them to 
separate from the time of their being empaneled and 
sworn until after they had rendered their verdict. 
Further, the appellant contends, in support of his 
assertion that this custom is yet a part of our com¬ 
mon law, and of his contention that the practice of 
confining juries in capital cases is the law of this 
jurisdiction, that this practice is now recognized 
and in force in Maryland, out of which the District 
of Columbia was carved. He cites the case of Stout 
v. State (76 Md. 329). An examination, however, 
of that authority shows at once that it falls far short 
of sustaining the appellant’s view. The court, in 
the case cited, speaking through Chief Justice Alvey, 
said: 

The second question presented is one of 
practice. It arose upon a motion by the 
prisoner to discharge the jury, during the 
course of the trial, because of alleged separa¬ 
tion of the jury in the recess of the court. 
It appears that the entire panel of twelve 
were placed in charge of the sheriff, during a 
recess of the court from 4.30 p. m. to 7.30 p. 
m., and were taken to quarters provided at a 
hotel in the town. Upon reaching the hotel 
one of the jurors was suffering so much from 
illness that he had to be allowed to go to bed, 


but he was alone, and was locked in the room 
by the sheriff. At the hour of reassembling of 
the court, the other eleven jurors were taken 
into court, but in consequence of the inabil¬ 
ity of the sick juror to be present, the court 
adjourned until 10 o’clock a. m. the next day, 
at which time the whole panel attended. 
It is not pretended or suggested that the sick 
juror was approached by anyone, or tampered 
with in any manner. The motion to dis¬ 
charge the panel was founded upon the simple 
fact that the sick juror had been separated 
from his fellow jurors before verdict rendered. 

In overruling this motion the court below 
certainly committed no error. In the trial 
of capital cases, even, there are many occa¬ 
sions when in reason, and a proper regard to 
the needs of humanity, it may be necessary 
to allow a temporary separation of the jury, 
without necessarily breaking up the trial, 
and that even after the jury have retired to 
consider of their verdict, otherwise protracted 
trials could seldom be brought to a final con¬ 
clusion. Of course, the separation should only 
be allowed when attended with those precau¬ 
tions and safeguards necessary to secure entire 
freedom from approach or external influence 
of any kind. But each case rests upon its 
own peculiar circumstances, and is unthin 
the sound discretion of the trial court; and is 
therefore not the subject of appellate review, 
except where it is affirmatively shown that the 
party has been prejudiced by the action of the 

court. [Italics ours.] 





11 


The case of United States v. Wood (4 Cranch, 484), 
decided during the November term, 1834, and cited 
by the appellant, is the only case in this jurisdiction 
which counsel have been able to discover bearing 
upon the question in dispute. From a memorandum 
annexed to the report of that case it appears that 
on the first day of the trial, which was one for murder, 
the court having been in session from ten in the 
morning until half past five in the afternoon, with¬ 
out having taken any food or refreshment, it became 
a question what should be done with the jury. 
There were thirty or forty more witnesses to be 
examined, and it was impossible to finish the cause 
that night. The prisoner and the attorney of the 
United States were willing that the jurors should 
separate and meet again in the morning. 

Cranch, C. J., thought it might be so done 
by consent. It was so done in Berry’s case 
in this court in December, 1830. But Mor- 
sell, J., being clear that the court had not the 
power to make such an order, and Cranch, 
C. J., and Thurston, J., doubting, it was de¬ 
cided to be the safest course to keep the jury, 
and it was so ordered, and they were so kept 
by the marshal on Monday and Tuesday 
nights. 

We find, then, that as early as 1834 the judges in 
this jurisdiction entertained grave doubts of the im¬ 
propriety of permitting the jury to separate; and the 
Stout case f supra , which held the question one for 
the sound discretion of the trial judges, was decided 
November 17, 1892. The principle of the opinion 


12 


in the latter ease is recognized in the following quo¬ 
tation from Corpus Juris, volume 16, page 1075: 

In other jurisdictions it has been regarded 
as being within the discretion of the court 
whether to require the juiy to be kept to¬ 
gether or to allow a separation before the case 
is finally submitted to them in the case of 
felonies not capital and even in the case of 
capital felonies. 

A well-expressed exposition of the rule for which 
the appellant contends, the considerations upon 
which it was based, and the more modern trend of the 
practice is found in the following quotation from 
16 R. C. L., 306: 

The ancient rule of the English law was that 
in all cases a jury once sworn and charged 
with a cause could not be discharged or per¬ 
mitted to separate before they had agreed on 
their verdict. During the trial, which , in 
;primitive times, occupied hut a single day , the 
jurors were kept together at the bar of the 
court, and on the submission of the cause 
they were placed in charge of a sworn officer, 
and kept without separation, or communica¬ 
tion with other persons, and without food, 
drink, fire, or light, except by license of the 
court. They were in fact prisoners of the 
court. And if the jurors did not agree before 
the rising of the court they were not dis¬ 
charged, but were carried around the circuit, 
from tow r n to town, in a cart. The object of 
this ancient and rigorous rule was apparently 
twofold. One purpose was to prevent the 
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possible contamination of verdicts by extra¬ 
neous and improper influences. Another pur¬ 
pose was, however, as we gather from the hard¬ 
ships and inconveniences to which jurors were 
subjected, to coerce them into agreement. 
Thus duress, carefully excluded from all other 
dealings and transactions of men, was made 
the presiding genius of the jury room. In 
modern times, however, a more enlightened 
notion prevails, and although there are still 
some vestiges of the doctrine that jurors are 
compelled to agree upon a verdict, the promi¬ 
nent object of the rules respecting the seclu¬ 
sion of juries is to secure them from improper 
influences. (Italics ours.) 

It can hardly be seriously urged in this enlight¬ 
ened age that a jury should be kept together in order 
to force it to a verdict. And if the appellant so con¬ 
cedes, there is remaining but one ground upon which 
to justify the confinement, viz, in order to secure to 
a defendant a fair and impartial trial and a jury pro- 
tec ted and guarded from external influences of any 
kind whatever. If, then, his rights by other means 
are so protected, the necessity for separating the jury 
from their fellow men ceases, and if, as we contend, 
the trial court has so protected the defendant, the 
confinement of the jury, or otherwise, becomes and 
is neither more nor less than the exercise of sound 
judicial discretion. 

Counsel do not purpose the undue protraction of 
this discussion. The appellant, in support of his 
views, has cited cases from practically every State 
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in the Union. By some of these, it is willingly con¬ 
ceded, he is sustained. ( Berry v. State , 10 Ga. 511; 
State v. Craighead , 114 La. 84; Lee v. State, 132 
Tenn. 655.) Others, upon careful examination, will 
be found not to bear out his conclusion, as, for 
instance, the case of Morgan v. State (48 Ala. 65), 
which holds that the jury may separate if the defend¬ 


ant consents, and the case of Johnson v. Common- 
wealth (102 Va. 927), where the confinemenfTof the 
jTnr WM H mniiretf bv statute. In a number of States 
statutes have been passed which, recognizing the 
right of the trial court to permit a separation of 
juries in the trial of capital cases, require of the court 
the duty of properly admonishing juries prior to 
such separation, in order that the defendant on trial 


may be safeguarded and the jurors in reaching their 
conclusion protected from outside influence of any 
kind. (State v. Shaffer , 23 Oreg. 557; Bergin v. 
State, 31 Ohio St. 114; Langford v. State, 32 Nebr. 
785; People v. Ehanks, 117 Cal. 652.) In still 


other jurisdictions the rule which, as we contend, is 
applicable in the District of Columbia, obtains. 
' mm ^9tatc v. Belcher, 13 S. C. 460; Alexander v. Common¬ 
wealth, 105 Pa. St. 12; Hotelling v. State, 3 Ohio C. CN^ 
632; State v. Miller, 18 N. C. 500; State v. Bilansky, 

3 Minn. 169 (246); State v. Nelson, 91 Minn. 147; 
State v. Williams, 96 Minn. 363.) 

As was said by the court in the Belcher case, 
^zupra: 

The fourth exception charges that the jurors 
were allowed to separate at one time during 
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the trial. The circuit judge reports “that 
there was no request to keep the jurors 
together, which was composed of intelligent 
men, and no feeling being manifested in the 
case, the jury were allowed to disperse.” 
The strictness of the old practice as to keeping 
jurors together after being charged with a case 
has long since been relaxed. This was no 
error. The judge has discretion to permit 
the jury to disperse during the trial, even in 
capital cases . (State v. McKee , 1 Bail 651; 
State v. Silas Anderson , 2 Bail 565; Bishop’s 
Cr. Proc. 996.) 

In the Hotelling case, supra , Albaugh, J., in the 
course of his opinion, said: 

We do not hesitate to say that in cases of 
such grave character (first degree homicide 
cases), involving life or liberty, every safe¬ 
guard should be adopted that would insure 
a fair trial, and that the jury should not 
be permitted, under such circumstances, to 
mingle in free and ordinary intercourse with 
the people throughout a long and exciting 
trial. This is a matter, however, resting 
in the sound discretion of the court trying the 
case, and is not subject to review on error 
unless it is clear that there has been an abuse 
of discretion. (Italics ours.) 

The court, in discussing the point under considera¬ 
tion, in the Nelson case, supra , said as follows: 

At the opening of the trial defendants re¬ 
quested, in view of the alleged public feeling 
at Owatonna, the place of holding the trial, 
that the jury be kept in charge of the sheriff 

69048—21-3 
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and not permitted to separate. The court 
denied the request, and this order, also, is as¬ 
signed as error. The question has frequently 
been before us, and we have uniformly held that 
it is a matter purely discretionary with the 
trial court whether to confine the jury or per¬ 
mit them to separate during the trial. No 
reason is presented in the record in this case 
to justify us in holding that the court abused 
its discretion. 

In the present case, as was said by the court below 
in admonishing the jury before permitting them to 
separate, it has not been the practice in this juris¬ 
diction for a number of years past to lock up juries 
in capital cases. That there is ample foundation in 
fact for this statement is readily seen by a reference 
to a great many first-degree cases which have been 
tried in the District of Columbia in recent years, 
among which may be numbered the following: 

United States v. Wracks and Payne, Criminal 
No. 37686, Supreme Court, D. C. 

United States v. Brown, Criminal No. 37266, 
Supreme Court, D. C. 

United States v. Johnson, Criminal No. 

35310, Supreme Court, D. C. 

United States v. Ziang Sung Wan, Criminal 
No. 35614, Supreme Court, D. C. 

United States v. Bowman, 48 W. L. R. 467. 

United States v. Price, Criminal No. 35774, 
Supreme Court, D. C. 

United States v. Cockrell, Criminal No. 

33977, Supreme Court, D. C. 

United States v. Perrygo , Criminal No. 

36340, Supreme Court, D. C. 
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United States v. Jackson , Criminal No. 
34737, Supreme Court, D. C. 

United States v. Campbell , Criminal No. 
36847, Supreme Court, D. C. 

United States v. Laney, Criminal No. 35360, 
Supreme Court, D. C. 

United States v. Cunningham , Criminal No. 
37498, Supreme Court, D. C. 

United States v. Campbell , Criminal No. 
34343, Supreme Court, D. C. 

United States v. Brooks, Criminal No. 34384, 
Supreme Court, D. C. 

United States v. Clark, Criminal No. 34589, 
Supreme Court, D. C. 

United States v. IFefcsZer, Criminal No. 35323, 
Supreme Court, D. C. 

United States v. Despertt and Christian , 
Criminal No. 36244, Supreme Court, D. C. 

United States v. Atkisson , Criminal No. 
37161, Supreme Court, D. C. 

United States v. .4ZZc/i, Criminal No. 37174, 
Supreme Court, D. C. 

In concluding this point, we deem the language of 
Mr. Justice Holmes, in delivering the opinion in the 
case of Holt v. United States (218 U. S. 250), of sin¬ 
gularly forceful application. He there said: 

We will take up in this connection another 
matter not excepted to but made one of the 
grounds for demanding a new trial, and also 
some of its alleged consequences, because they 
also involve the question how far the jury 
lawfully may be trusted to do their duty, when 
the judge is satisfied that they are worthy of 
the trust. [The trial court was so satisfied 




18 


with respect to the jury which tried appellant.] 
The jurymen were allowed to separate during 
the trial, always being cautioned by the judge 
to refrain from talking about the case with 
anyone and to avoid receiving any impression 
as to the merits except from the proceedings 
in court. The counsel for the prisoner filed 
his own affidavit that members of the jury had 
stated to him that they had read the Seattle 
daily papers with articles on the case while the 
trial w r as going on. He set forth articles con¬ 
tained in those papers and moved for a new 
trial. The court refused to receive counter 
affidavits, but, assuming in favor of the pris¬ 
oner that the jurors had read the articles, he 
denied the motion. This court could not make 
that assumption if the result would be to order 
a new trial, but the probability that jurors, if 
allowed to separate, will see something of the 
public prints is so obvious that for the pur¬ 
pose of passing on the permission to separate 
it may be assumed that they did so in this 
case. 

We are dealing with a motion for a new 
trial, the denial of which can not be treated as 
more than matter of discretion or as ground for 
reversal, except in very plain circumstances 
indeed. (Mattox v. United States , 146 U. S., 
140. See Holmgren v. United States , 217 U. S., 
509.) It would be hard to say that this case 
presented a sufficient exception to the general 
rule. The judge did not reject the affidavit, 
but decided against the motion on the assump¬ 
tion that more than it ventured to allege was 
true. As to his exercise of discretion, it is to 
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be remembered that the statutes or decisions 
of many States expressly allow the separation 
of the jury even in capital cases. Other States 
have provided the contrary. The practice has 
varied, with perhaps a slight present tendency 
in the more conservative direction. If the mere 
opportunity for prejudice or corruption is to 
raise a presumption that they exist, it will be 
hard to maintain jury trial under the condi¬ 
tions of the present day. Without intimating 
that the judge did not go further than we 
should think desirable on general principles, we 
do not see in the facts before us any conclusive 
ground for saying that his expressed belief that 
the trial was fair and that the prisoner has 
nothing to complain of is wrong. 

It is submitted, therefore, that the trial court was 
justified in refusing the appellant’s request to con¬ 
fine the jury during the continuance of his trial, and 
that, in so refusing, no error was committed. 

Appellant argues further that even if it could be 
successfully contended that the court could depart 
from the common law and exercise the function of a 
legislative body to change the practice, yet this 
verdict should not be allowed to stand because the 
court told the jury they might read the headlines 
in the paper, one of which headlines contained a 
statement that the appellant had killed a third man. 
This brings us, then, to a discussion of the point 
raised by the tenth assignment of error. It has 
already been stated that there is nothing in the 
record to show that the jury in the present case, or 
any one or more members thereof, saw or read the 
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headline which it is claimed was prejudicial, nor 
any evidence that it was so seen or read other than 
such inference as might be drawn from the publica¬ 
tion of the headline Lself. 

In discussing this point, it is submitted at the 
outset that, in view of the lower court’s admonition 
to the jury, no more of the questioned articles than 
the headlines thereof could have been seen or read 
by the jury, or any members thereof. Appellant 
contends that, inasmuch as the jury were permitted, 
under the court’s instruction, in determining whether 
or not a newspaper article related to the case, to 
read its headlines, the jury must have seen and read 
the headlines which are complained of as prejudicial 
to the appellant, and relies, in this assertion, upon the 
case of Meyer v. Cadwalader (49 Fed. Rep. 35), which 
was cited in the later case of United States v. Ogden 
(105 Fed. Rep. 371). It is to be remembered that 
in the present case the appellant made absolutely no 
effort, following the publication of the newspaper 
accounts complained of, to ascertain if any member 
of the jury had read or seen the headlines prefacing 
such accounts. In an effort to explain his failure so 
to do, counsel argue that appellant was placed in an 
unenviable position and that had he sought to ascer¬ 
tain this fact, he would have planted in the minds of 
the jury the very prejudice which is now objected to. 
That the appellant might have discovered whether or 
not any member of the jury had read the headlines 
of a certain article, appearing in a certain newspaper, 
on a certain day, without acquainting the jury with 
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the purport of those headlines, we submit is obvious. 
Moreover, no attempt was made by the appellant, 
after the jury had rendered its verdict, and when 
nothing could have been lost by apprising the jury 
of the publications complained of, to ascertain if its 
members, or any of them, had seen or read the head¬ 
lines in question. The propriety of so ascertaining, 
and of presenting to the Court, on motion for new 
trial, such facts in the form of affidavit, is well settled 
in this jurisdiction. ( Wiegand v. Siddons , 41 App. 
D. C. 137; Clapp v. Macfarland , 20 App. D. C. 224; 
District of Columbia v. White, 48 App. D. C. 44.) 

But if it be conceded that the jury, or one or more 
of its members, charged with passing upon the guilt 
or innocence of the appellant, did read the headline 
of which he complains, there is, we submit, and as 
the trial court decided, nothing in such conduct to 
warrant a reversal of the judgment below. ( Holt v. 
United States , 218 U. S. 245.) The matter is within 
the discretion of the trial tribunal. The headline 
made the subject of this assignment of error reads 
exactly as follows: “Prosecution charges boy slayer 
of two here killed man near Boston.” It is not 
claimed, even in this publication, that the appel¬ 
lant killed a third man near Boston, but the account 
only recites that the prosecution so charges. The 
case of Meyer v. Cadwalader , supra , is readily dis¬ 
tinguished. There the articles published during the 
course of the trial set forth in detail what purported 
to be interviews with one who was charged with 
the preparation of the case of one of the parties. 
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The press accounts were such as were well calculated 
to prejudice the minds of the jurors against the 
other party. In the case of Ogden v. United States 
(105 Fed. 371), the second of the cases relied upon 
by the appellant in his discussion of the tenth assign¬ 
ment of error, it affirmatively appeared that certain 
of the jurors read the press articles, which fact was 
made the basis of a motion for new trial, and there 
the articles were clearly prejudicial. 

It has long been settled that the mere reading, by 
jurors, of published accounts of the trial during its 
progress will not be ground for setting aside the 
verdict. (United States v. Reid, 12 How. 366; United 
States v. Francis , 144 Fed. 520; Fuller v. Fletcher , 44 
Fed. 39; Colt v. United States , 190 Fed. 310; State v. 
Cucuel , 31 N. J. L. 249; People v. Leary, 105 Cal. 486; 
People v. Fernandez, 3 Cal. App. 689.) A prejudice 
to the defendant resulting from such reading must be 
made to appear. In this case the headlines, if they 
were in fact read, were read with and by the express 
approval and permission of the trial court. Such 
reading, therefore, can not be said to constitute 
misconduct. In the case of Colt v. United States, 
supra, it was said “if, under all the circumstances, it 
does not appear that the alleged misconduct [read¬ 
ing of newspaper accounts] influenced the verdict, a 
new trial should not be ordered upon that ground.’’ 
And in the case of People v. Gaffney (14 Abb. Pr. Rep. 
38), Sheldon, J., for the court, said: 

This application is an appeal to the judicial 
discretion of the court; and however repre- 
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hensible may have been the conduct of the 
jurors or of the officers, the court is to see 
on the one hand whether by any possibility 
the prisoner could be prejudiced by the mat¬ 
ters stated, and on the other, that justice 
shall not be defeated by the mere suspicion 
that his case had been improperly influenced. 
A new trial is not to be granted for every 
irregularity in the conduct of a jury, else 
there would be no end of judicial investiga¬ 
tion, and any corrupt juror might, through 
some intentional misbehavior, how T ever slight, 
lay the foundation for such a motion, although 
there be not the slightest pretense that the 
verdict was influenced thereby. The ques¬ 
tion is, was the conduct of the jury incom¬ 
patible with the just, full, and thorough per¬ 
formance of their duty; and if it was, and 
its tendency be to defeat justice, and there is 
the least likelihood that such was its effect, it 
affords good ground for setting aside the 
verdict, so that the confidence of the public 
in the administration of justice may not be 
impaired. 

In the case just quoted, a capital case, it was held 
that a motion for new trial, based upon the fact that 
some of the jurors had read newspaper accounts of 
the trial during its progress, was properly overruled. 

The second, third, fourth, fifth, and sixth assign¬ 
ments of error, set out in the appellant’s brief, are 
confined to a discussion of evidentiary questions. 
Briefly, they allege that the trial court erred in ad¬ 
mitting testimony of the robbery and killing of Wal- 
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lace Mulcare by the appellant an hour before the 
shooting of Armstrong; in refusing to permit the 
defendant (appellant) to admit that he was sus¬ 
pected of having committed a felony, that Arm¬ 
strong knew it, that he (the appellant) was wanted 
by the police and that Armstrong had the right to 
arrest him; in permitting the witness Loving to de¬ 
scribe the appearance and condition of Mule are after 
the appellant had left the scene; in overruling the 
appellant’s motion to strike out the testimony of the 
witness Loving in so far as it related to the killing 
of Mulcare; and in overruling the motion of the 
appellant to strike out so much of his confession as 
related to what had occurred in the store of Wallace 
Mulcare. 

The appellant was on trial for the murder of James 
E. Armstrong, whom he had thrice shot while in the 
Union Station. The deceased, when mortally 
wounded by the appellant, was in the act of appre¬ 
hending the latter, an act which, because the appel¬ 
lant had, but an hour before, robbed and killed one 
Wallace Mulcare, it was not only his right, but his 
duty, to perform. It is, of course, not contended 

that motive is essential to the proof of guilt in any 
criminal case, but the presence of motive may, and 
often does, become of prime importance in determin¬ 
ing whether or noU ttftT "deferrdaiit, in the commis- 

J - - B m i .. _ _ j . t . . 

sion of the unlawful act which resulted in the death, 
was actuated by deliberate and premeditated malice, 
and motive is therefore always proper to be con¬ 
sidered. It is equally clear that proof of guilt in 
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one case may not be established by proof of the com¬ 
mission by the defendant of some other crime un¬ 
connected with the one for which he is on trial. But 
it is entirely competent, in order to establish motive 
for the commission of the present offense, to show the 
commission by the defendant of another and dif¬ 
ferent offense. It was on this theory that the lower 
court admitted the testimony of the witness Loving 
as to the conduct of the_appellant in the store of 


Wallace 





before the shooting of 
A rmstrong. The shooting of Armstrong was almost 

m — ——I - nn nimmu ■« n mi — 11 ■i**-*^*** 

Inexplicable unless the motive which the appellant 
"escape was shown; and in showing that motive 
Pas necessary and, we submit, proper to show 


what he had done before. The latitude to be allowed 
in the proof of the other offense is in the discretion 
of the court, and proof of the other offense, material 
to the question of motive, is to be limited, when con¬ 
sidered by the jury, solely to that question. The 
jury was properly cautioned upon this point. (Rec. 


p. 16.) 

As was said by the court in the case of Lomax v. 
United States (37 App. D. C. 417), wide latitude 
is allowed the prosecution in criminal trials in ascer¬ 
taining the motive that actuates the commission 
of crime. And the principle above announced was 
recognized by this court in the cases of Ambrose v. 
United States (45 App. D. C. 112) and Ellis v. Dis¬ 
trict of Columbia (45 App. D. C. 384). The testi¬ 
mony complained of by the appellant was admitted 
by the lower court upon the authority of Moore v. 
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United States (150 U. S. 57) and of People v. Moli- 
neux (168 N. Y. 264), in the last named of which 
the subject now under discussion is exhaustively 
considered, and which has been annotated in 62 
L. R. A. 199. (See also Hawes v. State f 88 Ala. 37; 
West v. State , 42 Fla. 244; Hamblin v. State (Texas), 
50 S. W. 1019; State v. McGann (Idaho), 66 Pac. 
823; State v. Dooley , 89 Iowa 584; State v. Reed y 
53 Kan. 767; O'Brien v. Com., 24 Ky. L. Rep. 2511; 
State v. Whitley , 183 S. W. 317; People v. Johnson , 
121 N. E. 246.) The cases of People v. Governale 
(193 N. Y. 581) and People v. Morse (196 N. Y. 
306), which involved the murder of officers of the 
law while in the act of arresting the defendants, are 
exactly in point. We submit that the evidence 
relating to the killing of Mulcare was properly ad¬ 
mitted by the lower court and that the extent to 
which the witness Loving was permitted to go in 
testifying with reference to such killing was within 
the trial court’s discretion and constituted no error. 
Loving could not testify to a conclusion that a felony 
had been committed. And in order that it might 
appear that, before the shooting of Armstrong, the 
appellant had committed a felony for which he was 
wanted by Armstrong, it was necessary that Loving 
testify to what actually had taken place in the store 
on Fourteenth Street. For the same reasons there 
was no error in refusing to exclude that portion 
of the defendant’s confession relating to the occur¬ 
rences in Mulcare’s store. 
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The appellant, by his counsel, during his trial, and 
in open court, offered to admit that he, the defendant, 
was suspected of having committed a felony in 
killing Wallace Mulcare within an hour of the shoot¬ 
ing of Armstrong, and that he was wanted by the 
police for its alleged commission, and Armstrong 
had the right to arrest him as a suspect of having 
committed the said felony. The offer was re¬ 
jected by the lower court because of the doubt by 
that tribunal as to whether such an admission was 
proper in a capital case. In this jurisdiction the 
question whether or not a defendant may plead 
guilty to an indictment charging the offense of mur¬ 
der in the first degree has never been the subject 
of judicial decision. In the case of United States v. 
Green (40 App. D. C. 427), this court decided that a 
plea of guilt might not be entered in a case where the 
defendant was indicted for rape. The decision in 
that case, however, depended upon the peculiar 
wording of the Section of the code under considera¬ 
tion, and the point which we are now discussing was 
not decided. The appellant contends for the right 
to plead guilty in capital cases and cites a number 
of cases which bear out his conclusion. The right 
to so plead, however, is a matter with which we are 
not here concerned. The appellant did not plead 
guilty, nor did he offer so to do, but, on the contrary, 
plead not guilty and was put upon his trial. He 
sought, by the offer already recited, to preclude the 
Government from affirmatively establishing facts 
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which were essential to the prosecution and which, 
clearly, as bearing upon the motive of the appellant 
for the killing of Armstrong, were perfectly com¬ 
petent. It was, we submit, the right of the Gov¬ 
ernment to form its theory of the case and to offer, 
in support of that theory, its evidence, within law¬ 
ful limits, without interference or restraint. What 
prejudice can have come to the defendant through 
the affirmative proof of those facts rather than by 
accepting his admission as to them? It is contended 
that, by the testimony of the witness Loving, de¬ 
tails prejudicial to the defendant were placed before 
the jury. In the sense that practically everything 
the appellant did on December 14, 1919, was pre¬ 
judicial to him, that is true. But it was he who was 
responsible for the existence of facts prejudicial to 
himself, not the court in admitting testimony as 
to them. And, in admitting such testimony, the 
court below, to insure the protection of the appellant, 
qualified its application in these words: 



Gentlemen, there is about to be offered, as I 
am told by counsel, testimony in regard to the 
shooting of a man named Mulcare in his store 
on Fourteenth Street, some hour before the 
shooting of Armstrong. That testimony is 
admitted for the purpose of showing a motive 
on the part of the defendant for shooting at 
the detective Armstrong, and you must not 
deduce from the fact that he did shoot Mulcare 
that he is guilty of shooting Armstrong. That 
is an independent crime, if he did it, and it is 
a rule of the law that you can not prove one 
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crime by proving another, but in cases of this 
sort, according to the ruling of the court, you 
have a right to have brought before you any 
act, although criminal, which would be a 
motive for the subsequent act upon which he 
is tried. 

The seventh, eighth, and ninth assignments of 
error, to be discussed together, likewise deal with 
evidentiary questions. It is alleged that the court 
erred in permitting the witness Edward W. Wheeler 
to testify “that the warden of the prison in Maine 
handed witness a letter addressed to him by a pros¬ 
ecuting attorney in Maine relating the details of the 
record” of the defendant. The witness Wheeler was 
the chairman of the board of prison commissioners 
of the State of Maine and was called by the Govern¬ 
ment in rebuttal, after a number of witnesses for the 
defease had testified to the unsoundness of the appel¬ 
lant’s mind on December 14, 1919. He testified in 
the capacity of nonexpert or lay witness with refer¬ 
ence to the mental condition of the appellant. As 
such a witness his testimon}', of course, was based 
upon his observations of the conduct of, and his 
conversations with, the appellant. 

He testified (Rec. p. 27) that he had had a number 
of conversations with the appellant, from the first 
time that he saw him, probably in November of 1917, 
until some time in the late winter or early spring of 
1919; that the letter was one of three papers about the 
contents of which the witness had questioned the 
appellant; and that the witness had on different 
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occasions between the above dates observed the ac¬ 
tions and conduct of the defendant. While the wit¬ 
ness Wheeler was on the stand the following occurred: 

The Witness. The warden of the prison 
handed to me the files of the prison relating 
to this case. In the files was a letter. 

Mr. Hawken. I object. 

The Court. Proceed. You need not state 
the contents of the letter. 

The Witness. No; your honor. In the files 
was a letter addressed to the former warden 
of the prison relating the details of the record 
of this young man. (Italics ours.) 

It is alleged that the use of the word “record” was 
prejudicial to the appellant and that the trial court 
committed error in permitting the witness its use. 
But it will be recalled that the witness had, on differ¬ 
ent occasions, interrogated the appellant with refer¬ 
ence to the contents of three papers and his descrip¬ 
tion of the letter referred to above—not the state¬ 
ment of its contents—was properly, as the court 
below said, given by way of identification. Counsel 
ardently contend that, by the use of the word “rec¬ 
ord,” only a criminal record could have been meant 
and that, through this means, it was inevitable that 
the jury should get the impression that the defendant 
had a criminal record. But it is submitted that this 
conclusion does not follow. As was said below, the 
record referred to might have been a good record— 
jurors are not accustomed to attach to the word that 
significance which it usually has to prosecuting and 
those other officers charged with the enforcement of 
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the law—and, as the testimony developed (Rec. p. 
25) it clearly appears that the word “record” was an 
entirely proper one for use in describing, in a word, 
the contents of the letter concerning which the appel¬ 
lant was questioned. 

The case of Billings v. United States (42 App. 
D. C. 413), relied upon by the appellant, is not 
in point. The testimony there objected to should 

properly have been excluded under the rule laid 
down in People v. Molineux, supra. In the Billings 
case it appeared that after the defendant’s picture had 
been taken at police headquarters a picture was handed 
the witness by one of the men in the gallery . There the 
picture was not the basis of any proper questions 
propounded to the defendant by the witness, and 
this court very properly held that the jury undoubt¬ 
edly understood that the “gallery” referred to was 
the “ rogues’ gallery,” and appreciated to the fullest 
extent the allusion to the photograph which the de¬ 
tective had shown to the defendant. Where, how¬ 
ever, a witness, testifying as to the sanity of the 
accused, uses the word “record” to identify a docu¬ 
ment upon the contents of which were based his 
questions to the accused, it is an entirely different 
proposition. 

The witness Wheeler in testifying as to the men¬ 
tal condition of the accused, gave as the basis of his 
opinion questions which he had propounded to the 
appellant at various times when he had conversed 
with him. This was proper in order that the jury 
might be apprised of the opportunities he had for 
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observing the party under inquiry and his knowl¬ 
edge of facts and circumstances calculated to make 
an impression upon an observer as to the mental 
condition of the party whose mind is the subject in 
inquiry. ( Shaffer v. United States , 24 App. D. C. 
436; Conn . Mut. L. Ins. Co. v. Lathrop, 111 U. S. 
619; Queenan v. Oklahoma , 190 U. S. 548.) Whether 
the questions put to the appellant by the witness 
Wheeler had embodied a great number of murders 
in the commission of which appellant may have been 
involved would not make their appearance in evi¬ 
dence erroneous, for such testimony is not offered in 
proof of such other offenses but for the purpose 
above stated. 

The limitations upon evidence of the kind here 
under discussion were clearly defined to the jury by 
the trial court in its instruction, as follows: 

You are instructed that the evidence offered 
by the Government in rebuttal relating to 
conversations with the defendant as to the 
commission of offenses other than the one for 
which he is on trial should not be considered 
by you as establishing that the defendant did 
in fact commit such offenses, nor should you 
allow such evidence to prejudice you against 
the defendant in this case. Such evidence 
should be considered by you only as reflecting 
upon the mental capacity of the defendant. 
(Rec., p. 33.) 

The eleventh assignment of error deals with the 
refusal of the court to grant defendant’s requested 
instruction No. 6, which is set out in appellant’s 
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brief. The instruction drafted gave to the jury, if 
they found that the deceased had been accidentally 
shot by the appellant, the right to find him guilty of 
manslaughter. It is respectfully submitted that 
there was absolutely no foundation in fact for such 
an instruction and no theory upon which its grant¬ 
ing would have been justified. From the confession 
of the appellant, in evidence (Rec., p. 21) it appeared 
that shortly before the killing of Armstrong he had 
robbed and killed Wallace Mulcare. He found 
himself in Union Station, identified by Loving, 
whom he recalled having seen in Mulcare’s store, 
and accosted by a man (Armstrong) who called to 
him, “Hey there.” The appellant turned, said 
“Cut it out,” and fired two or three shots. The 
witness Harry K. Wilson testified that, in the course 
of appellant’s verbal confession at police head¬ 
quarters, the appellant stated that “he felt sure 
this was a detective and when the detective spoke 
to him he thought the only way to get away was 
to shoot his way out” (Rec., p. 22.) [Italics ours.] 
While Judge White was concededly a reliable wit¬ 
ness, it must be remembered that he was farther 
from the actual shooting than any other witness who 
testified to it; and, as the record discloses, practically 
all of the remaining witnesses testified that Arm¬ 
strong was yet some distance from the appellant 
when the firing commenced. Mr. Mclnerney testi¬ 
fied that his attention was not attracted and that he 
did not turn and look until the first shot was fired. 
It can make no difference that the fatal shot may 
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have been fired in the course of the ensuing struggle. 
Do we understand the appellant to urge that he was 
compelled to retain his hold on the weapon from 
which the bullets were discharged ? 

In the case of Sparf and Hansen v. United States 
(156 U. S. 51), the defendants, Sparf and Hansen, 
had been indicted and were tried for the crime of 
murder. The court in that case, being of the opinion 
that the facts developed in the trial of the case did 
not warrant any belief that the defendants might 
have been guilty of manslaughter, not only refused 
to instruct the jury that they might bring in a verdict 
of guilty as to manslaughter, but went further and 
affirmatively instructed the jury as a matter of law 
that there was no theory upon which the evidence 
could be reconciled with manslaughter, and that the 
jury should either find the defendants guilty of 
murder, for which they were indicted, or not guilty. 
This action the Supreme Court of the United States 
upheld in a very weighty opinion by Mr. Justice 
Harlan. 

The twelfth and last assignment of error relates 
to alleged misconduct on the part of the assistant 
United States attorney in characterizing the de¬ 
fendant as a “little villain.” Upon objection made, 
the court stated that it was not good taste to call 
the defendant harsh names, even though they had 
no special significance. Thereupon the assistant 
United States attornev retracted the remark and 
asked the court and jury to disregard it. This ques¬ 
tion has been settled in this jurisdiction by the case 
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of Fields v. United States (27 App. D. C. 449). There 
the defendant was referred to by counsel in the course 
of his argument to the jury as a common thief and 
as one who had robbed a widow and orphan. The 
court said: 

Though, unfortunately, not uncommon in 
the course of the trial of closely contested 
cases, invective is alwa} r s in bad taste. Where, 
however, it is founded on the evidence in the 
case on trial, and relates to the final conclu¬ 
sion which that evidence tends to establish, 
its permission by the court does not amount 
to reversible error. 

See also State v. Gartrell (171 Mo. 489), Lorenz v. 
United States (24 App. D. C. 337). 

CONCLUSION. 

It is respectfully submitted that the record dis¬ 
closes no error and that the judgment should be 
affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney , 

District of Columbia. 

Lucian H. Vandoren, 

Assistant United States Attorney , 

District of Columbia. 
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